
2018 Mad River

Tillicum Fan Habitat Enhancement Project

Dear Contractor: March 14, 2018

The Yakama Nation’s Upper Columbia Habitat Restoration Project is 

requesting bids for construction of a Salmon Habitat Enhancement Project 

to be implemented adjacent to the Mad River in July of 2018.  The project

will involve all work elements and specifications found in the Project Plans 

attached to this bid packet.   

By the close of business on Thursday, May 3, 2018, each contractor must 
have completed and submitted a signed copy of the attached Tillicum Fan 
Habitat Enhancement Project Bid Sheet & Daily Equipment Standby Rate 
Form.  Please specify in writing on the bid sheets that all bid prices will be

valid for at least 150 days.  All competitive bid materials must be either hand 

delivered or sent by parcel delivery service or postal mail to: 

Yakama Nation  
Attn:  Jackie Olney  
RE:  Tillicum Fan Habitat Enhancement Project
PO Box 151  
Toppenish WA, 98948  
(Shipping address: 401 Fort Road, Toppenish, WA  98948) 

All portions of the project will be conducted between July 16 and July 31, 2018, to coincide with the

permitted in-water work windows negotiated with NOAA, USFWS, and WDFW for this project.  The full 

project will occur when ESA-listed juvenile and adult salmon and steelhead may be present in or near 

the project area so turbidity control via cofferdam systems will be of the utmost importance.  The 

winning contractor will understand the magnitude of this project and be equipped to perform all 

necessary elements for a project of this type within a critical habitat stream.  The winning contractor will 

have extensive experience in the following: building cofferdams, de-watering following NMFS fish 

screening protocols, placing large woody anchored material, excavating engineered channels and

minimizing local disturbance. 

All contractors submitting bids for this project shall provide and/or demonstrate, at a minimum, the 

following: 

• A list of experienced equipment operators that will be on-site during project construction.
Please provide details of their work on constructing in-stream habitat work.

• A detailed construction timeline of how you propose to get all project tasks completed within
the stated project timeline.
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 Experience and preferably examples of the ability to create de-watered work areas through the
use of coffering techniques.  A cofferdam and surface water diversion plan should be submitted
with the bid documents.

 A list of key pieces of heavy equipment that will be used in construction of the project.

Please note: 

• Davis Bacon Wages apply to this contract. The winning contractor will adhere to the Davis Bacon
rules and comply and submit all necessary paperwork to the Yakama Nation.

• The Yakama Nation is exempt from state taxes on this project. Please see the attached Treaty
Fishery Exempt Cover Letter and Treaty Fishery Exempt Certificate as well as a Certified Payroll
Form.  The winning contractor will receive signed copies for their records.

• This project has adopted by reference in the Engineer's Planset the 2014 Washington State
Department of Transportation (WSDOT) Standard Specifications for Road, Bridge, and Municipal
Construction.  Please download a digital copy of the WSDOT 2014 Standard Specifications from
http://www.wsdot.wa.gov/publications/manuals/fulltext/M41-10/SS2014.pdf .

• This project will occur completely on Federal USFS lands.

• Awarded contractor must provide “san-i-can” service as well as dust abatement control
measures during all ground disturbing activities.

• It will be the contractor's responsibility to submit a request for an Industrial Fire Precaution
Level (IFPL) waiver request in the event of a partial shutdown due to increasing levels.

The attached template Construction Services Agreement provides an overview of the scope of work 

likely to be incorporated into the awarded contract.  Please make note of specific provisions provided in 

this Construction Services Agreement, including the detailed Exhibits, that may be in addition to the 

specifications and directions found in the Project Planset. 

Also, please note that this project is pending on permitting.  The Yakama Nation reserves the right to 

accept or reject any and all of the proposals received as a result of this request, or to cancel in part or 

entirely this request if it is in the best interest of the Yakama Nation to do so. This request does not 

commit the Yakama Nation to pay any costs incurred in the preparation of a proposal. 

For questions regarding the site visit, please contact me at the numbers provided below. 

Sincerely, 

Christopher Clemons

Christopher Clemons
YN Project Manager
(509)-881-5746
clec@yakamafish-nsn.gov

mailto:eckm@yakamafish-nsn.gov


Tillicum Fan Habitat Restoration Project ‐ Exhibit "B" Budget Bid tab Please use the Engineer's Stamped 
Project Plans and the bid packet to produce your competitive bids.

Item Quantity Units Unit Extended
Price Price

1 LS

1 LS

1 LS

1 LS

1 LS

1 LS

1 LS

1 LS

1 LS

1 LS

Mobilization

Traffic Control

Clearing and grubbing

ESC, SPCC plan and implementation 
Cofferdams

Pumping

Excavation (1)

Fill (2)

LWM (3) 
FES lifts

Weed free straw mulch 1 LS

Subtotal =  

Optional additive items, (4 & 5) 
250 CY

250 CY

Excavate Side Channel 1 to subgrade and place in Spoils Placement Berm (6 )
Import, mix and place channel substrate (7) 
Disassemble existing Fence and stockpile materials for reuse by others. 1300 LF

Subtotal =  

Total Bid =
(do not include 
tax)  LS = lump sum, CY = cubic yards, LF = linear feet

Notes:

1) Includes excavation of side channels from existing grade to finished grade

2) Includes placement of excavated materials and excess excavated materials displaced by logs into Spoils Placement Berm.

3) Includes excavation, placement of logs and backfill.  Includes vertical logs and FTR connections.

4) Requires Owner's written authorization before work is begun.

5) Unit price shall apply without modification to any variation in final quantity.

6) Excavation from finished grade to subgrade of Side Channel 1 channel substrate and placement in Spoils Placement Berm

7) Includes import, mixing and placement of Side Channel 1 channel substrate.

$

Company Name:
Date Prepared:

________________________ _____________________

Certification

Printed Name & Title

_______________________

Signature

______________________

By signing and submitting this form you are agreeing to honor the completed bid for a period of up 
to 150 days from the date this form was prepared.



CONSTRUCTION SERVICES AGREEMENT 

BETWEEN: 

THE CONFEDERATED TRIBES AND BANDS OF THE YAKAMA NATION 

on behalf of its       program or department 

P.O. Box 151 / 401 Fort Road 

Toppenish, WA 98948 

General Phone: (509) 865-5121 

Program Phone:   

 (HEREAFTER “YAKAMA NATION”) 

AND 

[CONTRACTOR NAME] 

Address Line 1 

Address Line 1 

Phone:   

 (HEREAFTER “CONTRACTOR”) 

This Construction Services Agreement (“Agreement”) is executed by and between Contractor and Yakama 

Nation, a federally recognized sovereign Nation pursuant to the Treaty with the Yakamas of 1855 (12 Stat. 

951).  Contractor and Yakama Nation may be collectively referred to herein as the “Parties,” and each may 

be referred to as a “Party.” 

1. TERM

The effective term of this Agreement shall be from , through , absent a valid termination 

action in accordance with the express terms of this Agreement. 

2. PERFORMANCE

Contractor agrees to perform the services set forth in the attached scope of work, Exhibit “A” 

(collectively, the “Services”), which is incorporated by reference in this Agreement. 

3. COMPENSATION

A. Maximum Compensation.  The total compensation amount approved by Yakama Nation for this

Agreement is limited to, and shall not exceed       ($     ); which amount shall include any and all

compensation for the Services as described herein and set forth in detail in the budget attached as Exhibit

“B”.  If Exhibit “B” describes separate and specific maximum compensation amounts for services and

expenses, then at the end of the term of this Agreement, any remaining balance in the amount allocated

for expenses may be used by Yakama Nation, at its sole discretion, to cover fees for authorized services,

so long as the total compensation amount set forth above is not exceeded.

B. Invoicing, Progress Reports and Payment of Compensation.  Yakama Nation shall compensate

Contractor according to the billing rate(s) and/or fee schedule(s) set forth in Exhibit “C” in an amount not

to exceed that stated above.  Contractor shall submit monthly invoices and appropriate supporting



documentation to Yakama Nation, including a progress report that provides of brief summary of daily 

activities associated with services performed and completed by Contractor.  Unless the Parties agree in 

writing to different terms, invoice periods shall begin on the first day of each month and end on the last 

day of each month.  Invoices shall be submitted by Contractor to Yakama Nation’s designated staff contact 

within fifteen (15) days after the end of the month in which the services were provided and/or expenses were 

incurred.  Contractor waives the right to receive full payment on invoices submitted more than sixty (60) 

days following the end of the proper invoice period.  If a question or concern arises regarding an item on 

an invoice, Yakama Nation shall notify Contractor of the question or concern.  Within five (5) business 

days following such notification, Contractor shall take action to sufficiently explain or correct the item, or 

Contractor shall be deemed to have waived their right to demand payment for the item.     

C. Availability of Funds.  Notwithstanding any other provisions of this Agreement, Contractor

understands and agrees that compensation for services and expenses under the terms of this Agreement

shall be contingent upon the availability of funds (a) placed to the credit of Yakama Nation in the

Treasury of the United States, (b) appropriated by Congress, or (c) from local funds maintained in the

name of Yakama Nation.

D. Federal & Grant Funds.  Contractor understands and agrees that agreements and contracts funded

by federal funds or other grant funds may be subject to certain legal requirements.  These may include,

but are not limited to, those requirements set forth in the United States Office of Budget Management’s

Uniform Guidance, 2 C.F.R. Part 200, and/or the terms of an applicable source grant.  Contractor agrees

to comply with and utilize funds in accordance with all applicable laws, regulations, and guidelines, and

with any applicable grant or contract terms, and further understands and agrees that the use of such funds

may be subject to audit by the grantor agency.  Contractor shall reimburse Yakama Nation for any costs

of Contractor that are disallowed by a grantor.

4. PROPERTY DEVELOPED BY CONTRACTOR

Contractor agrees that it will retain no interest in the information, data, proposals, papers, copyrights, 

patents, or any other material or property developed, discovered, invented, and/or accumulated by 

Contractor in connection with the performance of this Agreement.  Subject to applicable law, Contractor 

shall turn over such information, data, proposals, papers, copyrights, patents, discoveries, inventions, and 

other material or property to Yakama Nation upon the expiration or termination of this Agreement or 

upon request. 

5. PUBLICATION OF INFORMATION

The dissemination or publication of documents, information material or other property developed or 

generated by Contractor during the course of this Agreement shall require the written approval of Yakama 

Nation.   

6. RECORDS

A. Access.  Subject to applicable law, Yakama Nation will provide Contractor with reasonable access

to its personnel, facilities, and records necessary to the performance of this Agreement.

B. Maintenance & Retention of Records; Financial Management for Accounting and Audits.

Contractor shall maintain and retain auditable records during the term of this Agreement and for a period

of at least three (3) years following the expiration or termination of this Agreement. Contractor shall

maintain its records to comply with the Audit Act of 1984, P.L. 98-502 (31 U.S.C. § 7501 et. seq., as



amended) and the Office of Management and Budget’s Uniform Guidance requirements set forth at, 2 

C.F.R. part 200, Subpart F, as amended.  Contractor shall adhere to a systematic accounting method that

assures timely and appropriate resolution of audit findings and recommendations in compliance with the

Uniform Guidance.  Subject to applicable law, Contractor agrees that Yakama Nation, the grantor agency

(if applicable), the Comptroller General of the United States, or any of their duly authorized

representatives, shall have timely access to Contractor’s records which are pertinent to the subject matter

of this Agreement and the performance of obligations contained herein, for the purpose of conducting an

audit and/or examination, and/or creating excerpts and/or transcriptions.

7. INDEPENDENT CONTRACTORS

Contractor shall employ, at is own expense, all personnel and equipment reasonably necessary to perform 

the Services called for by this Agreement.  Such personnel shall not be considered Yakama Nation 

employees.  Contractor shall be responsible to ensure that all personnel engaged in performing Services 

are fully qualified to undertake the work in accordance with applicable tribal, federal, state, and local 

laws.  Contractor shall at all times in performance of this Agreement operate as, and have the status of, an 

independent contractor, and will not be an agent or employee of Yakama Nation; nor will Contractor or its 

personnel be entitled to any employee benefits provided by Yakama Nation.  The Parties are not engaged 

in a joint venture or partnership.  Neither party can represent or bind the other.  Unless otherwise 

expressly agreed, Contractor shall be solely responsible to secure and pay for any necessary or appropriate 

permits, fees, licenses, inspections, or other prerequisites necessary for proper performance of the 

Services called for by this Agreement. 

8. SUBCONTRACTING

A. Contractor shall not be permitted to hire a subcontractor to perform the Services called for by this

Agreement without express prior written consent.   Any unauthorized attempt by Contractor to

subcontract for such Services shall be null and void, and Contractor shall be responsible for all expenses,

fees, and costs associated with any such unauthorized subcontract.

B. An award of this Agreement based on a bid or proposal naming specific subcontractors and

identifying the portions of the work to be performed by the subcontractors shall constitute prior written

consent to the hiring of the named subcontractor(s).  Subcontractor selection and subcontractor

employment shall be subject to applicable TERO and Indian Preference requirements described above.

Contractor shall be responsible to ensure their subcontractors are in compliance with Yakama Nation

TERO and Indian Preference requirements.

9. ASSIGNMENT OF INTEREST

Contractor shall not assign its interest in this Agreement, or any part thereof, including its right to receive 

payment for services performed, to another party.  Any attempt by Contractor to assign any obligations, 

rights, or fees under this Agreement will be null and void, and Contractor shall be responsible for all 

expenses, fees, and or costs associated with any unauthorized assignment. 

10. INDEMNIFICATION

Contractor shall, at its sole expense, hold harmless, indemnify, and defend Yakama Nation and its 

officers, agents, employees, and assigns against any and all losses, costs, damages, expenses or other 

liabilities whatsoever, including reasonable attorney’s fees and expenses, that arise out of or are connected 



with, directly or indirectly, Contractor’s actions or omissions, or Contractor’s agents’ acts or omissions 

related to this Agreement, including, but not limited to, accidents or injuries to persons or property. 

11. SITE INVESTIGATION AND CONDITIONS AFFECTING THE WORK

A. Contractor acknowledges that it has taken steps reasonably necessary to ascertain the nature and

location of the work, and that it has investigated and satisfied itself as to the general and local conditions

which can affect the work or its cost, including but not limited to:

(1) Conditions bearing upon transportation, disposal, handling, and storage of materials;

(2) The availability of labor, water, electric power, and roads;

(3) Uncertainties of weather, river stages, tides, or similar physical conditions at the site;

(4) The conformation and conditions of the ground; and

(5) The character of equipment and facilities needed preliminary to and during work

performance.

Contractor also acknowledges that it has satisfied itself as to the character, quality, and quantity of surface 

and subsurface materials or obstacles to be encountered insofar as this information is reasonably 

ascertainable from an inspection of the site, including all exploratory work done by Yakama Nation and 

information available to the public from local government agencies, as well as from the drawings and 

specifications made a part of this Agreement.  Any failure of Contractor to take the actions described and 

acknowledged in this paragraph will not relieve Contractor from responsibility for properly estimating the 

difficulty and cost of successfully performing the work, or for proceeding to successfully perform the 

work without additional expense to Yakama Nation. 

B. Yakama Nation assumes no responsibility for any conclusions or interpretations made by

Contractor based on the information made available by Yakama Nation.  Nor does Yakama Nation

assume responsibility for any understanding reached or representation made concerning conditions that

can affect the work by any of its officers or agents before the execution of this Agreement, unless that

understanding or representation is expressly stated in this Agreement.

12. PHYSICAL DATA

Data and information furnished or referred to below or in the attached exhibits is for Contractor’s 

information. Yakama Nation shall not be responsible for any interpretation of or conclusion drawn from 

the data or information made available to Contractor.  Further, Yakama Nation specifically does not 

warrant construction methodology that may be included in such documents. 

(a) The indications of physical conditions on any drawings or specifications that have been

provided are the result of general inspection of the site.

13. SCHEDULE FOR CONSTRUCTION

A. Construction Schedule.  Unless the construction schedule is specifically addressed elsewhere in

this Agreement, Contractor shall, within five (5) days after the work commences on the Agreement or

another period of time determined by Yakama Nation, prepare and submit to Yakama Nation three (3)

copies of a practicable schedule showing the order in which Contractor proposes to perform the work, and

the dates on which Contractor contemplates starting and completing the several salient features of the

work (including acquiring materials, plant, and equipment).  The schedule shall be in the form of a

progress chart of suitable scale to indicate appropriately the percentage of work scheduled for completion



each week during the Agreement period.  If Contractor fails to submit a schedule within the time 

prescribed, Yakama Nation may withhold approval of progress payments until Contractor submits the 

required schedule.  Should Contractor fall behind its schedule, a revised schedule shall be forwarded with 

the next Contractor’s request for progress payment.  Additional schedules shall be furnished to Yakama 

Nation as soon as practicable if so requested. 

B. Rate of Progress.  With any and each partial payment request, Contractor shall submit a copy of

the last submitted schedule annotated to indicate actual progress made to date.  If at any time, in the

opinion of Yakama Nation, Contractor has fallen behind the schedule to an extent which would jeopardize

timely completion, Contractor shall take the steps necessary to improve its progress, including those that

may be required, to enable timely completion without additional cost to Yakama Nation.  Such steps may

include, but are not limited to, increasing the number of shifts, the amount of overtime, days of work per

week, and/or the amount of construction plant being utilized. Contractor shall submit any supplementary

schedules Yakama Nation deems necessary to demonstrate how the rate of progress necessary for timely

completion will be regained.

C. Breach.  Failure of Contractor to comply with the requirements of this section shall be considered

a material breach and grounds for a determination by Yakama Nation that Contractor is not prosecuting

the work with sufficient diligence to ensure completion within the time specified in the Agreement.  Upon

making this determination, Yakama Nation may terminate Contractor’s right to proceed with the work, or

any separable part of it, in accordance with the default terms of this Agreement.

14. DIFFERING SITE CONDITIONS

Contractor shall promptly, and before the conditions are disturbed, give a written notice to Yakama 

Nation of (1) subsurface or latent physical conditions at the site which differ materially from those 

indicated in this Agreement, or (2) unknown physical conditions at the site, of an unusual nature, which 

differ materially from those ordinarily encountered and generally recognized as inherent to the type of 

work provided for in the Agreement.  Unless specifically identified in the Agreement, discoveries of 

archaeological or historical remains such as graves, fossils, skeletal materials and artifacts protected by 

the Archaeological Resources Protection Act (36 CFR 1214) are considered type 2 conditions. 

15. LAYOUT OF WORK

Contractor shall lay out its work from Yakama Nation established base lines and bench marks indicated 

on the drawings or any other manner furnished by Yakama Nation.  Contractor shall be responsible for all 

measurements in connection with the layout.  Contractor shall furnish, at its own expense, all stakes, 

templates, platforms, equipment, tools, materials, and labor required to lay out any part of the work.  

Contractor shall be responsible for the execution of the work to the lines and grades that may be 

established or indicated by Yakama Nation.  Contractor shall also be responsible for maintaining and 

preserving all stakes and other marks established by Yakama Nation until authorized to remove them.  If 

such marks are destroyed by Contractor or through its negligence before their removal is authorized, 

Yakama Nation may replace them and deduct the expense of the replacement from any amounts due or to 

become due to Contractor. 

16. SPECIFICATIONS, DRAWINGS AND MATERIAL SUBMITTALS

A. Omissions from any drawings and specifications that have been provided, or the misdescription of

details of work which are manifestly necessary to carry out the intent of the drawings and specifications,

or which are customarily performed, shall not relieve Contractor from performing such omitted or



 

 

misdescribed details of the work.  Work shall be performed as if fully and correctly set forth and 

described in the drawings and specifications. 

 

B. Contractor shall check all drawings furnished by Yakama Nation prior to starting work and shall 

promptly notify Yakama Nation of any discrepancies.  Figures marked on drawings shall in general be 

followed in preference to scale measurements.  Large-scale drawings shall in general govern small-scale 

drawings. Contractor shall compare all drawings and verify the figures before laying out the work, and 

will be responsible for any errors which might have been avoided thereby. 

 

 

 

17. MATERIAL & WORKMANSHIP  

 

A. Materials.  All equipment, material, and articles incorporated into the work covered by this 

Agreement shall be new and of the most suitable grade for the purpose intended, unless otherwise 

specifically provided in this Agreement.  Use of recycled materials for the manufacture of such products 

is encouraged.  Equipment, material, or articles specified by trade name, make, or catalog number, shall 

be provided.  Equivalent items are not acceptable unless specifically authorized in the specification. 

 

B. Professional Work.  All work under this Agreement shall be performed in a professional, 

thorough, skillful, and safe manner, and shall be consistent with relevant professional standards. Yakama 

Nation may require, in writing, that Contractor remove from the work any employee Yakama Nation 

deems incompetent, unsafe, or otherwise objectionable. 

 

C. Legally Compliant Work.  In performing its obligations under this Agreement, Contractor shall 

comply with all applicable tribal, federal, state and local laws, regulations, guidelines and policies in 

performance of services under this Agreement.  Such laws may include, but are not limited to, the Davis 

Bacon Act and related federal labor law requirements associated with federally funded construction 

projects.  Contractor represents that it has reviewed, and is familiar with, all laws relevant to the 

performance of services under this Agreement. 

 

18. SUPERINTENDENCE BY THE CONTRACTOR  

 

At all times during performance of this Agreement, and until the work is completed and accepted, 

Contractor shall directly superintend the work or assign and have on the worksite a competent 

superintendent who is satisfactory to Yakama Nation and has authority to act for Contractor. 

 

19. PERMITS AND RESPONSIBILITIES  

 

Unless otherwise provided in this Agreement, Contractor shall, without additional expense to Yakama 

Nation, be responsible for obtaining any and all necessary licenses and permits, and for complying with 

any tribal, federal, state, and municipal laws, codes, and regulations applicable to the performance of the 

work.  Contractor shall also be responsible for all damages to persons or property that occur as a result of 

Contractor’s fault or negligence, and shall take proper safety and health precautions to protect the work, 

the workers, the public, and the property of Yakama Nation and others. Contractor shall also be 

responsible for all materials delivered and work performed until completion and acceptance of the entire 

work, except for any completed unit of work which may have been accepted under this Agreement. 

 

20. OTHER CONTRACTS  

 



Yakama Nation may undertake or award other contracts for additional work, or may utilize in-house 

construction forces, at or near the site of the work. Contractor shall fully cooperate with such other 

contractors and Yakama Nation employees, and carefully adapt scheduling and performance of the work 

under this Agreement to accommodate simultaneous performance, heeding any direction that may be 

provided by Yakama Nation.  Contractor shall not commit or permit any act which will interfere with the 

performance of work by any other contractors or by Yakama Nation employees. 

21. USE AND POSSESSION PRIOR TO COMPLETION

Yakama Nation shall have the right to take possession of or use any completed or partially completed part 

of the work call for by this Agreement.  Before taking possession of or using any work, Yakama Nation 

shall furnish Contractor a list of items of work remaining to be performed or corrected on those portions 

of the work that Yakama Nation intends to take possession of or use.  However, failure of Yakama Nation 

to list any item of work shall not relieve Contractor of responsibility for complying with the terms of this 

Agreement.  Yakama Nation’s possession or use shall not be deemed an acceptance of any work under 

this Agreement. 

22. CLEANING UP

A. Contractor shall at all times keep the work area, including storage areas, free from accumulations

of waste materials.  Before completing the work, Contractor shall remove from the work and premises any

rubbish, tools, scaffolding, equipment, and materials that are not the property of the owner of the

underlying real property.  Upon completing the work, Contractor shall leave the work area in a clean,

neat, and orderly condition satisfactory to Yakama Nation.

B. Unless specifically set forth in the Agreement, Contractor shall not burn any material on site, on

the right-of-way or on the access roads to the sites.  All material and debris shall be hauled to an

appropriate disposal site.

23. ROAD MAINTENANCE

Contractor shall maintain all roads used by it, and upon completion of the job shall leave them in as good 

a condition as when first used.  A road-grading machine (not a bulldozer) shall be used for maintenance 

and final grading.  In no event shall Contractor interfere with the property owner’s use of roads existing 

prior to Contractor’s entry. 

24. STOP WORK ORDER

A. Yakama Nation may order Contractor to suspend all or any part of the work call for by this

Agreement for the period of time that Yakama Nation determines appropriate for the convenience of

Yakama Nation.

B. Contractor shall immediately comply with Yakama Nation’s order and take all reasonable steps to

minimize the incurring of costs allocable to the work covered by the order.

25. PROTECTION OF EXISTING VEGETATION, STRUCTURES, AND IMPROVEMENTS

A. Contractor shall preserve and protect all structures, equipment, utilities, other improvements, and

vegetation (such as trees, shrubs, and grass) on or adjacent to the work site, which are not to be removed

and which do not unreasonably interfere with the work required under this Agreement.  Contractor shall

only remove trees when specifically authorized to do so, and shall avoid damaging vegetation that will



remain in place.  If any limbs or branches of trees are broken during performance of this Agreement, or by 

the careless operation of equipment, or by workers, Contractor shall trim those limbs or branches with a 

clean cut and paint the cut with a tree-pruning compound as directed by Yakama Nation’s representative. 

B. If Contractor fails or refuses to repair the damage promptly, Yakama Nation may have the

necessary work performed and charge the cost to Contractor.

26. INSURANCE

A. The following minimum kinds and amounts of insurance are applicable in the performance of the

work under this Agreement.  Contractor shall (subject to applicable law) maintain such insurance, naming

Yakama Nation as an additional insured:

(1) Workers’ compensation and employer’s liability.  Contractor is required to comply with

applicable Federal and State workers compensation and occupational disease statutes.  Employer’s

liability coverage of at least $100,000 shall be required.

(2) General liability. Contractor shall provide general liability insurance of at least $1,000,000

per occurrence.  Any policy aggregate limits which apply, shall be modified to apply to each

location and project.  The policy shall name Yakama Nation, its officials, officers, employees and

agents, as insureds with respect to Contractor's performance of services.

(3) Automobile liability. Contractor shall provide automobile liability insurance covering the

operation of all automobiles used in the performance of this Agreement.  Policies shall provide

limits of at least $1,000,000 per accident and include coverage for all owned, non-owned and hired

automobiles.  Contractor’s policy shall be primary to any insurance of Yakama Nation.

(4) Environmental impairment liability. Contractor shall provide environmental impairment

liability insurance of at least $1,000,000 per occurrence.  Such insurance will include coverage for

the clean up, removal, storage, disposal, transportation and/or use of pollutants.  The insurance

policy shall name Yakama Nation, its officials, officers, employees and agents as insured.

Contractor’s policy shall be primary to any insurance of Yakama Nation.

B. Contractor may, with the approval of Yakama Nation, maintain a self-insurance program;

provided that, with respect to workers’ compensation, Contractor is qualified pursuant to statutory

authority.

C. Before commencing work under this Agreement, Contractor shall provide to Yakama Nation

certificates of insurance from the insurance company stating the insurance required has been obtained and

is in force.  The certificate(s) shall identify Contractor and the contract(s) for which coverage is provided,

and shall contain a statement that the insurer will give notice of cancellation or any material change to

Yakama Nation at least thirty (30) days before the effective date.  In addition, Contractor shall provide

certificates as the policies are renewed throughout the period of this Agreement.  If Contractor’s insurance

does not cover the subcontractors involved in the work, Contractor shall provide certificates stating that

the required insurance has been obtained by the subcontractors.

27. INSPECTION - SERVICES AND CONSTRUCTION



A. Yakama Nation may inspect the work called for by this Agreement at any time and place.  Where

possible and practicable, Yakama Nation will perform inspections in a manner that will not unduly delay

the work.

B. If any of the services do not conform with the requirements of this Agreement, or with applicable

laws, regulations or governmental policies, Yakama Nation may require the Contractor to perform the

services again in conformity at no cost to Yakama Nation.  When the defects in services cannot be

corrected by re-performance, Yakama Nation may deduct from the Agreement payments an amount

which reflects the reduced value of the services performed.

C. Neither inspection, lack of inspection, acceptance, nor payment shall relieve the Contractor of any

of its obligations under this Agreement.  Contractor’s duty to re-perform non-conforming work is

intended to survive the expiration of this Agreement’s term, and shall apply even where non-conformance

is discovered following its expiration.

D. If Contractor does not promptly replace or correct rejected work, Yakama Nation may (without

limiting any other legal or equitable remedies available to it) (1) by contract or otherwise, replace or

correct the work and charge the cost to Contractor, and may (2) terminate this Agreement for default.

E. Unless otherwise specified in the Agreement, acceptance by Yakama Nation will be in writing and

shall be made as promptly as practicable after completion and inspection of all work called by this

Agreement or that portion of the work Yakama Nation determines can be accepted separately.

Acceptance shall be final and conclusive except for latent defects, fraud, gross mistakes amounting to

fraud, non-compliance with applicable law, or Yakama Nation’s rights under any warranty or guarantee.

28. WARRANTY - CONSTRUCTION

A. In addition to any other warranties in this Agreement, Contractor warrants, except as provided in

paragraph (H)(1) of this clause, that work performed by it and/or its subcontractors under this Agreement

conforms to applicable law and to the contract requirements, and is free of any defect in equipment,

material, or design furnished, or workmanship performed by Contractor or any subcontractor or supplier

at any tier.

B. This warranty shall continue for a period of three (3) years from the date of final acceptance of the

work.  If Yakama Nation takes possession of any part of the work before final acceptance, this warranty

shall continue for a period of three (3) years from the date Yakama Nation takes possession.

C. Contractor shall remedy at Contractor’s expense any failure to conform, or any defect.  In

addition, Contractor shall remedy at Contractor’s expense any damage to Yakama Nation-owned or

controlled real or personal property, when that damage is the result of:

(1) Contractor’s failure to conform to applicable law or contract requirements; or

(2) Any defect of equipment, material, workmanship, or design furnished by Contractor.

D. Contractor shall restore any work damaged in fulfilling the terms and conditions of this clause.

Contractor’s warranty with respect to work repaired or replaced will run for three (3) years from the date

of repair or replacement.



E. Yakama Nation shall notify Contractor, in writing, within a reasonable time after the discovery of

any failure, defect, or damage.

F. If Contractor fails to remedy any failure, defect, or damage within a reasonable time after receipt

of notice, Yakama Nation shall have the right to replace, repair, or otherwise remedy the failure, defect, or

damage at Contractor’s expense.

G. With respect to all warranties, express or implied, from subcontractors, manufacturers, or suppliers

for work performed and materials furnished under this Agreement, Contractor shall:

(1) Obtain all warranties that would be given in normal commercial practice;

(2) Require all warranties to be executed, in writing, for the benefit of Yakama Nation, if

directed by Yakama Nation; and

(3) Enforce all warranties for the benefit of Yakama Nation, if directed by Yakama Nation.

H. Unless a defect is caused by the negligence of Contractor or subcontractor or supplier at any tier,

Contractor shall not be liable for the repair of any defects of material or design furnished by Yakama

Nation nor for the repair of any damage that results from any defect in Yakama Nation-furnished material

or design.

(1) This warranty shall not limit Yakama Nation’s rights under the Inspection and Acceptance

clause of this Agreement with respect to latent defects, gross mistakes, or fraud.

29. TAXES

The compensation for Services performed under this Agreement shall include all applicable Tribal, 

Federal, State, and local taxes and duties.  Depending on the location and nature of the Services provided, 

when applicable, Yakama Nation shall provide Contractor a single use Tax Exemption Certificate.   

30. TERMINATION

A. Notice. Yakama Nation may terminate all or any part of this Agreement, at any time, with or

without cause, upon written notice to Contractor.  Upon receipt or the termination notice, Contractor shall

promptly stop work on the terminated portion of the Agreement.  Contractor obligations shall be

consistent with those set forth above in the Stop Work Order clause of this Agreement.

B. Breach.  In the event of termination for breach or violation of the terms and provisions of this

Agreement, Yakama Nation, to the extent permitted by applicable law, shall be entitled to enforce its

rights under this Agreement, and recover its court costs and reasonable attorney’s fees, as determined by

the court.  The foregoing shall not in any way limit or restrict any right or remedy at law or equity which

would otherwise be available to Yakama Nation, including, but not limited to, the right to contract with

other qualified persons to complete the performance of services identified in or called for by this

Agreement.

C. Termination By Tribal Council Executive Committee.  Notwithstanding anything herein to the

contrary, Contractor understands and agrees that the Yakama Nation Tribal Council Executive Committee

may immediately terminate this Agreement by written notice.



D Effect of Complete Termination.  Upon the complete termination of this Agreement, the liability of 

the Parties for the further performance of this Agreement shall cease, but the Parties shall not be relieved 

of the duty to perform their obligations up to the date of termination. 

E. Effect of Partial Termination.  The compensation amount shall be revised as a result of a partial

termination under this section.  On fixed-price contracts the revised amount shall not exceed the pre-

termination contract price plus reasonable termination expenses.  On cost-reimbursement contracts the

revised amount shall not exceed the total of allowable and allocable costs of performance prior to

termination plus termination expenses plus an adjustment of the fee on the terminated portion of the

Agreement.  No payment will be made for anticipated profits on the terminated portion, or consequential

damages, of this Agreement.  Contractor shall submit a settlement proposal within thirty (30) days of the

notice of termination.

31. FORCE MAJEURE

This Agreement is subject to force majeure, and is contingent on strikes, accidents, acts of God, weather 

conditions, fire regulations, the actions of any government, including funding and/or budgetary decisions, 

and other circumstances which are beyond the control of the parties.  If the terms and conditions of this 

Agreement are unable to be performed as a result of any cause of force majeure, then this Agreement shall 

be void, without penalty to any party for such non-performance. 

32. NOTICE

Notice to Contractor shall consist of a letter, delivered postage prepaid, addressed to: 

[Contractor’s Legal Agent’s Name] 

[Contractor Name] 

[Address No. 1] 

[Address No. 2] 

Notice to Yakama Nation shall consist of a letter, delivered postage prepaid, addressed to: 

JoDe L. Goudy, Chairman 

Yakama Tribal Council 

PO Box 151 / 401 Fort Road 

Toppenish, WA 98948 

With courtesy copies to Yakama Nation’s Designated Representative detailed below, and the Lead 

Attorney of Yakama Nation’s Office of Legal Counsel at P.O. Box 150, Toppenish, WA 98948. 

Either party may from time to time change its designated address for notice, or designated contact(s) for 

notice, by giving the other party reasonable notice of such change.   

33. SUPERVISION OF CONTRACTOR/DESIGNATED REPRESENTATIVE

Contractor shall act under the supervision of the following Designated Representative of Yakama Nation 

in performing services under this Agreement:  

Name: 

Address: 



Phone: 

Email: 

The Designated Representative is designated for project management purposes only, and does not have 

authority to authorize any changes, modifications or addendums to this Agreement, nor does the 

Designated Representative have signing authority on behalf of Yakama Nation.  Yakama Nation shall 

provide Contractor reasonable notice if there is a change in the Designated Representative.   

34. COMPLIANCE PROVISIONS

A. Discrimination.  Contractor shall not discriminate against any employee or applicant for

employment because of handicap, race, age, religion, or sex.  Contractor will take affirmative steps to

ensure that applicants are employed, and that employees are treated fairly during employment, without

regard to their handicap, race, age, religion, or sex.

B. Indian Preference.  Notwithstanding the above, Contractor shall, for all work performed on or

near the Yakama Reservation pursuant to this Agreement, and consistent with Section 703(i) of the 1964

Civil Rights Act, give preference in employment (including any authorized subcontracts) to equally

qualified Indians regardless of their handicap, age, religion or sex. To the extent feasible and consistent

with the efficient performance of this Agreement, Contractor shall provide employment and training

opportunities to Indians that are not fully qualified to perform under this Agreement, regardless of their

handicap, age, religion or sex.  Further, Contractor shall comply with any and all applicable Indian

preference laws and requirements established by Yakama Nation, including those set forth in the Yakama

Nation Tribal Employment Rights Ordinance (“TERO”), as amended (Yakama Revised Law & Order

Codes, Title 71).

35. JURISDICTION & VENUE

The validity, interpretation, and performance of this Agreement, and any and all written instruments, 

agreements, specifications and other writings of whatever nature which relate to or are part of this 

Agreement, shall be governed by and construed in accordance with the laws of Yakama Nation.  Both 

Parties understand and agree that this Agreement establishes a consensual business relationship between 

the Parties for purposes of Yakama Tribal Court jurisdiction.  Venue of any court action filed to enforce 

or interpret the provisions of this Agreement shall be exclusively in Yakama Nation Tribal Court(s).  In 

the event of litigation to enforce the provisions of this Agreement, the prevailing party shall be entitled to 

reasonable legal fees and expenses in addition to any other relief allowed.   

36. DISPUTE RESOLUTION

A. Meet and Confer Meeting.  In the event that a dispute arises between the Parties over the

performance, interpretation, or enforcement of this Agreement, the Parties in the first instance shall

attempt in good faith to resolve the dispute informally by mutual Agreement in a face-to-face meet and

confer meeting.  All offers, promises, conduct and statements, whether oral or written, made in the course

of the meet and confer meeting by any of the Parties, their agents, employees, experts and attorneys shall

be considered confidential, privileged and inadmissible for any purpose, including impeachment, in any

other proceeding involving the Parties, provided that evidence that is otherwise admissible or discoverable

shall not be rendered inadmissible or non-discoverable as a result of its use in the meet and confer

meeting.



B. By Tribal Council Chairman.  If the Parties are unable to resolve the dispute during the meet and

confer meeting, the aggrieved party shall submit the matter, in writing, to the Chairman of the Yakama

Nation Tribal Council.  A copy of the aggrieved party's submission shall be served upon the other party in

accordance with the notice provisions of this Agreement.  The Chairman shall promptly convene a

meeting of the Parties, which shall be held in Toppenish, Washington, to resolve the matter.  The decision

of the Chairman shall be final and binding upon both Parties.  Provided, however, that nothing shall

operate to limit or prohibit Yakama Nation from otherwise enforcing its rights under this Agreement.  In

the event that the Chairman has a conflict of interest that would prevent her/him from hearing the dispute,

s/he may, at her/his sole discretion, either decline to hear the dispute, or appoint an alternate Tribal Leader

or Elder to serve in his/her place.

C. Nothing in this section shall operate to prohibit Yakama Nation from enforcing its rights under

this Agreement in a court of appropriate jurisdiction.  Yakama Nation may at its own election seek

recovery of monetary damages from Contractor’s breach of any terms in this Agreement.

37. GENERAL TERMS

A. Headings.  Headings are provided for convenience and do not affect the meaning of the provisions

to which they are affixed.

B. Severability.  If any term of this Agreement is to any extent illegal, otherwise invalid, or incapable

of being enforced, such term shall be excluded to the extent of such invalidity or unenforceability; all

other terms hereof shall remain in full force and effect; and, to the extent permitted and possible, the

invalid or unenforceable term shall be deemed replaced by a term that is valid and enforceable and that

comes closest to expressing the intention of such invalid or unenforceable term.

C. Changes to the Agreement.  No change, amendment, modification, or addendum to this Agreement

shall be valid unless it is in writing and executed by authorized representatives of both Parties.

D. Additional Services.  Except as otherwise provided in this Agreement, no payment for additional

services shall be made unless such services and the price therefore have been requested and authorized in

advance in writing by Yakama Nation.

E. Survival.  The requirements of Section 4 (Property Developed by Contractor), Section 6

(Maintenance & Retention of Records; Financial Management for Accounting & Audits), Section 10

(Indemnification), Section 28 (Warranty-Construction) and Section 36 (Dispute Resolution) of this

Agreement shall survive termination of this Agreement.

F. No General Waiver.  Any waiver or failure of the Parties to enforce or insist upon any term in this

Agreement does not constitute a general waiver or relinquishment of that term.

G. No Construction Against Drafter.  Each party has participated in negotiating and drafting this

Agreement.  If any ambiguity or question of intent or interpretation arises, this Agreement is to be

construed as if the Parties had drafted it jointly, as opposed to being construed against one party because it

was responsible for drafting one or more provisions.

H. Execution.  This Agreement may be executed in counterparts, electronically, or by facsimile.

38. ENTIRE AGREEMENT



This Agreement incorporates all the agreements, covenants and understandings between the Parties.  No 

agreement or understanding, verbal or otherwise, of the Parties regarding their responsibilities under this 

Agreement shall be valid or enforceable unless embodied in this Agreement. 

The following Exhibits are incorporated by reference into this Agreement: 

- Exhibit “A” – Project Overview & Scope of Work

- Exhibit “B” – Budget

- Exhibit “C” – Payment

- Exhibit “D” – Project Planset

-     Exhibit "E" -- Daily Equipment Standby Rate 

39. SOVEREIGN IMMUNITY

Notwithstanding any other terms or provisions of this Agreement, Contractor understands and agrees that 

Yakama Nation, by entering into this Agreement, does not waive its sovereign immunity from suit, nor 

does it waive, alter, or otherwise diminish its rights, privileges, remedies or services guaranteed by the 

Treaty with the Yakamas of 1855 (12 Stat. 951). 

40. SPECIAL PROVISIONS

In addition to the forgoing terms and conditions, the following requirements are agreed to and shall apply 

to this Agreement: 

A. [Mark as n/a, or insert special provision text.]

IN WITNESS WHEREOF, we set our hands and seals: 

[Signature page(s) to follow.] 



CONFEDERATED TRIBES & BANDS OF THE YAKAMA NATION: 

By: Date: 

Name:  JoDe Goudy (or authorized designee) 

Title:  Yakama Nation Tribal Council Chairman 

CONTRACTOR NAME: 

EIN #    

By: Date: 

Name: 

Title:  



EXHIBIT A 

Project Overview and Scope of Work 

1. Background:

Yakama Nation Fisheries (Owner) is conducting a salmon habitat restoration project along the Mad
River, tributary to the Entiat River known as the Tillicum Fan Habitat Enhancement Project.  This project

is funded through the Columbia River Fish Accords, which provides dedicated funding from Bonneville 

Power Administration to Yakama Nation Fisheries for the purposes of protecting and improving salmon 

habitat in the natal tributaries of the Upper Columbia Basin.  This project has been developed under the 

2007 Salmon Recovery Plan framework, in coordination withe the USFS, the Entiat River Tributary 
Assessment and the Upper Columbia Salmon Recovery Board Regional Technical Team's Revised 
Biological Strategy.

The project has been developed by professional engineers.  A stamped Engineer’s Construction Plan Set 

has been produced to describe the work being performed under this contract.  Taken together, multiple 

accompanying Exhibits to this Exhibit A provide the full Scope of Work to be executed per the terms of 

this contract. 

The attached Exhibit B provides the contract Line Item Budget which is referenced to the work tasks 

described on the Specifications Sheet in Exhibit D.  Exhibit C provides a payment schedule and 

requirements associated with this contract.  

2. Designated Representative:

The Owner’s Designated Representatives for this project include Yakama Nation Habitat Biologist 

Christopher Clemons, as well as other Yakama Nation Habitat Biologists associated with the Yakama

Nation Upper Columbia Habitat Restoration Project (UCHRP) and construction oversight staff provided

by the engineering firm who produced the project planset; Interfluve Inc.

3. Location

The project will take 

place on USFS lands

at the following 

address: 

Intersection of 
French Corral Road 
and the Mad River 
Road.



4. Project Tasks:

All tasks will be completed as per Exhibit D.  Major project elements include but are not limited to the 

following: 

• TESC, SPCC Plan and Implementation

• Mobilization

• Cofferdam

• Pumping

• Large Woody Material Placement

• Channel Excavation Incl. Spoils
Placement

• Anchoring

• Excavation

• FESLs creation

5. Project Schedule and Key Deliverables:

This project will occur on USFS public lands. Work hours permitted will be from sunrise to sunset.  Prior 
to any work for the project a buck and pole style fence that borders along the French Corral Road will 
more than likely have to be removed and stacked neatly at an approved location designated by the owner. 

Environmental permits for this project require some work be performed during the normal in-water work 

window for the Mad River to avoid adverse impacts to spawning salmonids and fertilized redds.

Environmental permits will dictate the implementation timeline for portions of the project that could 

affect aquatic habitats.  The typical in-water work window for this portion of the Mad River is July 16 to

July 31.   

6. Contractor Obligations:

The Contractor shall furnish all supervision, labor, equipment and tools necessary to complete the project 

as described in Exhibit D.   

7. Consistent Satisfactory Progress

Consistent satisfactory progress in this project will be required.  Satisfactory progress will be measured by 

both the quality and quantity of work.  If for any reason no work is performed, the Contractor may be 

given a notice of contract cancellation.  Consistent satisfactory progress will also be determined by the 

Contractor’s demonstrated ability to perform all work tasks described in Exhibit D.  If it appears that the 

Contractor is unable to complete the project tasks within the permitting work window, the Contractor may 



be given a notice of contract cancellation.   The Yakama Nation’s designated representative will monitor 

progress closely. 

8. Fish Removal

In-water construction activities will require fish removal of all isolated in-water work sites.  Fish removal 

will be conducted in a timely manner by the Owner’s Designated Representatives and the time taken to 

implement proper fish removal protocols will be considered incidental to the contractor’s work tasks. 

9. Fire Suppression

The contractor will be familiar with and prepared for the requirements associated with IFPL Levels II & 

III and the restrictions associated with those.  The contractor may seek to acquire IFPL shut down 

exemptions to allow work to continue on schedule.   

10. Road Signage

The Contractor will observe all road signage regulations regardless of the project location and as per 

Exhibit D if applicable. In addition, the contractor will be responsible for keeping equipment out of the 
right-of-way while on national forest roads.  Dust abatement will be of utmost importance and will be 
required during all ground disturbing activities.  

11. Utilities Location

The Contractor will locate all utilities prior to any excavation.   

12. Communication with Landowners

The Contractor expressly agrees that Contractor and his staff will not communicate with the Landowner 

in any manner, whether it be in regard to the project or otherwise, without express permission from, or the 

presence of the Designated Representative. 

13. Exclusivity

During the term of this Agreement, including time taken for mobilization and demobilization of 

construction equipment, Contractor shall not conduct any work on the property designated in this 

Agreement unless so directed by the Designated Representative.  Contractor shall require in all contracts 

with subcontractors that subcontractors not conduct any work on the property designated in this 

Agreement unless so directed by the Designated Representative.  Any additional work conducted on the 

property designated in this Agreement by Contractor without the express consent of the Designated 

Representative shall constitute a material breach of this Agreement, thereby relieving the Yakama Nation 

from all payment obligations to the Contractor. 



EXHIBIT B 

Budget 

[Attach the budget for the work to be performed. The total compensation amount shown in this budget must 

be consistent with the total compensation amount listed in Section 3 of the Agreement.] 

[If there are separate subtotal amounts allocated for services and expenses, make sure to note these, along 

with any applicable hourly rate expectations, or item/activity cost expectations.]  



EXHIBIT C 

Payment 

1. Payment Schedule

Progress:  The Contractor shall submit a separate bill for each major project task element after 

the work has been completed, reviewed and accepted by Yakama Nation’s Designated 

Representative.  The Contractor is encouraged to invoice monthly when payment is necessary. 

     X Percentage:  The Contractor shall invoice monthly and will be allowed to submit a bill for 

percentage of work completed after the work has been reviewed and accepted by Yakama Nation’s 

Designated Representative.   

Actual Work Completed:  The Contractor shall invoice monthly and will be allowed to submit 

a bill for actual work completed.   

Alternative Schedule:  The Contractor shall invoice and be allowed to submit a bill as follow: 

[alternate payment plan description, e.g., 30% deposit with balance due after work has been 

reviewed and accepted by Yakama Nation’s Designated Representative ] 

2. Tax Exempt Certificate

Due to the location and nature of the Services being provided by Contractor: 

 The Contractor has not been given a Tax Exemption Certificate 

X  The Contractor has been given a single use Tax Exemption Certificate.  Due to the nature of 

this Agreement, as a fisheries enhancement project being undertaken by a federally recognized 

Treaty Tribe, the Contractor should be allowed to use the tax-exempt certificate that is included 

with this document.   

3. Davis Bacon Wages

Davis Bacon Wages Apply to this contract. The contractor will adhere to the Davis Bacon rules and 

comply and submit all necessary paperwork and certified payroll to the Yakama Nation with each invoice 

submitted.  



EXHIBIT "D"







































(Exhibit-E) Heavy Equipment List and Daily Standby Rates – Tillicum 
Fan Habitat Enhancement Project 2018 

# Item Description Daily Standby Rate 

1 
  $ 

2 
  $ 

3 
  $ 

4 
  $ 

5 
  $ 

6 
  $ 

7 
  $ 

8 
  $ 

9 
  $ 

10 
  $ 

11 
  $ 

12 
  $ 

13 
  $ 

14 
  $ 
 

15 
Example:  160 Series Excavator $  50.00 

 




