On-Call Cable Based Tree Pulling for Habitat Restoration in

Yakama the Upper Columbia Basin
Nation

Fisheries
Request for Proposals

December 12, 2022

Yakama Nation Fisheries is seeking proposals from qualified contractors to
award an indefinite demand / indefinite quantity cable based tree pulling
PHONE services contract in support of salmon habitat restoration activities taking
place in the Upper Columbia Basin (Methow, Entiat, and Wenatchee
Subbasins). The Yakama Nation is conducting restoration projects on dozens
WEB of acres of streams and floodplains to improve salmon habitat, and from time
to time the Yakama Nation requires low impact tree tipping and pulling of
trees, snags, and rootwads within the floodplain environment to improve
streamside aquatic habitat conditions. This contract will furnish both
expertise and equipment for ground-based cable pulling of large trees up to
2,000 feet away from streamsides in remote locations to achieve site specific
salmon habitat restoration goals.
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Based upon the proposals received under this solicitation the Confederated Tribes and Bands of the Yakama
Nation will award a one year on-call contract to the best quality bidder, with an option to renew for two
additional years if funding is available, for the following Scope of Work:
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Proposed Scope of Work

Consultation — As requested by Yakama Nation Fisheries staff the Contractor will attend virtual and in-
person project meetings and field visits to assist in the development of detailed habitat restoration
plans and cost estimates for specific habitat restoration projects. The Contractor will provide expert
knowledge and identify methods to accomplish tree pulling activities, including identifying and marking
specific trees for placement in desired areas of the project area to meet habitat restoration objectives.
The Contractor will work with the project Engineer and Yakama Nation Fisheries staff to produce
adequate project proposal documentation to acquire environmental permits. The Contractor will also
work with Yakama Nation Fisheries staff to produce project specific work orders that detail tree tipping
and pulling activities that will be completed by the Contractor during implementation phases of the
project.

Mobilization — Once a work order is created and approved by Yakama Nation Fisheries staff the
Contractor will mobilize all necessary equipment to complete the work order tasks identified.
Mobilization will include all of the effort to provide and transport all heavy equipment, labor, and
materials to and from a specific project area in order to complete a tree pulling work order. Normally a
set fee mobilization charge will be billed one time per work order by the Contractor, unless multiple
work orders are completed under a single mobilization due to proximity of project sites, or a specific
project site requires multiple equipment mobilizations to complete a work order. Mobilization charges
will be discussed and approved by Yakama Nation Fisheries staff prior to the Contractor implementing
any mobilization work or on-site tree pulling activities.

Tree Pulling — The Contractor will provide and utilize all the necessary ground-based cable equipment
and labor for tipping and pulling live trees, snags, boulders, and habitat logs within pre-identified project
areas to accomplish desired log and boulder placement locations, angles, and elevations within specific
stream environments. The costs and timing of specific tree pulling activities will be scoped in project
specific work orders approved by Yakama Nation Fisheries staff prior to mobilization to the project site.
Tree Pulling activities will adhere to the following:

o Contractor shall only pull trees specified by the Project Manager or Engineer as
identified or approved by stamped Engineer’s designs, detailed project maps, field
flagging, or in field paint.

o Ground-based Equipment shall be able to tip and pull trees from a distance of up to
2,000 feet from the stream bank.

o Contractor should have ground-based equipment capable of tipping and pulling live
trees up to 60” DBH with 100 foot high crowns and 20 foot diameter root wads.

o Trees and snags shall be tipped or felled in a manner to achieve maximum length with
an attached root wad with a size of greater than two times the DBH.

o If targeted trees for tipping are determined unsafe during implementation, an alternate
tree substitute may be identified at no additional cost. Such replacement trees must be
approved by Yakama Nation Fisheries staff prior to being tipped.

o Each tree identified for tipping or trees for guide lines will receive as minimal pruning
and limbing as possible,



Please note:

Bucking of logs may be necessary prior to tipping a tree; bucked log lengths shall be left
in the longest length possible,

Trees used for tail holds shall not be damaged in any manner,

If and when line attached falling is used tree climbers shall attach lines to trees from
equipment that allows equipment to assist climbers in directional falling.

Tree tipping and pulling methods will avoid any damage to roads, archeological sites,
power lines, buildings, and other sensitive infrastructure.

Final resting spots for each tree will be approved by Yakama Nation Fisheries staff
and/or the project Engineer.

When specifically requested a portion of a specific trees roots will remain attached to
the bowl of the tree and in the ground for anchoring purposes,

Trees that are tipped but damaged beyond their ability to meet the intent of restoration
objectives will not be counted for payment unless there is undisputable evidence of a
defectiveness within the tree causing the break. Unacceptable damage may include loss
of root wad mass to less than 2 times DBH, broken or split tree boles that compromise
structural integrity, or more than 70% circumference of a cambium layer exposed.
Mechanized equipment may not enter stream channels in order to pull over streamside
trees unless pre-identified and authorized prior to project mobilization.

Contractor will take precautions to avoid soil and adjacent vegetation
disturbances during tree pulling. In cases where a tipped tree has roots partially
buried or hinged into the ground, the Contractor will extract the downed tree in order
to loosen it before attempting to yard the piece any required distances. The contractor
may rock or lift the tree to free the roots, or may cut the roots to extract the tree from
the ground. Extraction methods should strive to preserve the entire length of the tree
and retain a minimum attached root wad size of two times the DBH.

Davis Bacon Wages apply to this contract. The winning contractor will adhere to the Davis Bacon rules and
comply and submit all necessary paperwork to the Yakama Nation. The two Counties identified for work shall be
Okanogan County and Chelan County.

The Yakama Nation is exempt from state taxes on this project. Please see the attached Treaty Fishery Exempt
Cover Letter and Treaty Fishery Exempt Certificate. The winning contractor will receive signed copies for their



Bid Directions

Each company seeking to be eligible for a contract award under this Request for Proposals must submit one
hardcopy of their proposal in writing to:

Yakama Nation Fisheries

Attn: Annet Dillman

RE: On-Call Cable Based Tree Pulling
PO Box 151

Toppenish, WA 98948

Proposals must be received in Toppenish by Close of Business, Wednesday, January 11, 2023. Yakama Nation
Fisheries will still only accept USPS mail delivery submittals to the Post Office box at this time. Itis
recommended that all mailing and/or delivery confirmation receipts are retained past the proposal due date to
ensure proof of submission. In addition to the required physical bid submittal, we are also requesting
contractors to consider providing digital copies of their completed bid documents through email submittal
directly to Annet Dillman at dila@yakamafish-nsn.gov. Please note that timely hardcopy bid submittals via the
United States Postal Service are a requirement for a bid to be considered competitive. Any digital submittal
received with no associative hardcopy submittal to our PO Box by, January 11, 2023 will be discarded as invalid.

Each proposal should include a Statement of Qualifications pertaining to the bidder’s qualifications to produce
the Scope of Work items listed in this Request for Proposals. Please note that proposals dependent upon
subcontracting will not be preferred. The Statement of Qualifications should include a description of the
bidder’s equipment that will be used for all tree pulling activities described in the Scope of Work. We also
request that each proposal include a roster of key personnel proposed to work under this contract, including
details on each key personnel’s years of experience, accreditations, and depth of knowledge about tree felling
and cable yarding.

Each proposal must also include a completed rate schedule proposal that accurately describes the rates at which
all personnel and direct costs will be billed for any services provided under an awarded contract. The rate
schedule proposal must certify that the prices provided for competitive bidding will be honored for at least 180
days. Please refer to the attached Certified Rate Schedule Form as an example of what should be provided in
the rate schedule proposal.

Please review the attached draft Construction Services Agreement template for typical Yakama Nation
contracting terms and conditions including reporting/invoicing requirements when considering this Request for
Proposals.
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Bid Scoring Categories and Weighting

The following categories will be used to evaluate the competitiveness of bids received.

e Demonstrated experience with this type of work —15%

e Demonstrated quality of work — 15%

e Cost—15%

e Schedule - 10%

e Company integrity/references — 10%

e Demonstrated experience with permitting agencies in the Upper Columbia Region — 10%
e Adequacy/quality of staff and equipment proposed — 15%

e Completeness of Proposal (Based on RFP Submission Requirements) — 10%

Project related questions should be directed to:

Chris Butler, UCHRP Habitat Fisheries Biologist Il
Phone: 509-449-8215
Email: butlerc@yakamafish-nsn.gov

Limitations

The Yakama Nation reserves the right to accept or reject any and all of the proposals received as a result of this
request, or to cancel in part or entirely this request if it is in the best interest of the Yakama Nation to do so. This
request does not commit the Yakama Nation to pay any costs incurred in the preparation of a proposal.
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On-Call Cable Based Tree Pulling - Certified Rate Schedule Template

Company Name Date Prepared

PERSONNEL FOR CONSULTATION TASKS

Please provide a Personnel fee schedule that describes your hourly billing rates for each type of staff/employee
that will be working under the Consultant Task or performing administrative tasks under this contract.

List of Staff Positions Hourly Billing Rate

DIRECT COSTS — MOBILIZATION

Please provide a fixed rate mobilization fee schedule for preparing and hauling tree pulling equipment and labor
from the Contractor’s base of operations to and from tree pulling project sites. Mobilization fees should be
inclusive of all transportation costs and site clean-up costs.

Mobilization Event Per Event Fee

Mobilization of Labor and Equipment to and from the Wenatchee Subbasin

Mobilization of Labor and Equipment to and from the Entiat Subbasin

Mobilization of Labor and Equipment to and from the Methow Subbasin




DIRECT COSTS — TREE FALLING AND TIPPING

Please provide an all-inclusive fixed rate fee schedule for tree tipping and felling trees of various diameter
classes at breast height. Tree tipping and felling invoicing rates should be inclusive of all labor and equipment
used to tip or fall any tree and/or snag in any potential project area.

Tree Falling Per Tree Rate
Tree Size F1 - Less than 24 " DBH

Tree Size F2 - 24"- 48" DBH

Tree Size F3 - 48" DBH and greater

Tree Tipping Per Tree Rate

Tree size T1 - Less than 18” DBH

Tree size T2 - 19” to 24”

Tree size T3 - 25” to 36”

Tree size T4 - 37” to 50”

Tree size T5 - 51” to 60”

ON-CALL EQUIPMENT RATE

Please provide a fee schedule for construction equipment billing rates for miscellaneous tasks performed
outside of mobilization, tree falling and tipping, and cable yarding, if applicable. These rates should not include
equipment operator costs.

List of Equipment Hourly Billing Rate




DIRECT COSTS — CABLE YARDING

Please provide an all-inclusive fixed rate fee schedule for cable yarding trees, snags, boulders and imported
habitat logs at various levels of distance to the final restoration objective placement. Cable Yarding invoicing
rates should be inclusive of all labor and equipment used to yard habitat elements to final restoration
placements determined by the Project Engineer or Yakama Nation Fisheries staff. This includes work to orient
habitat elements at the placement locations to obtain the correct orientation, angles, and elevations to achieve

restoration and stability objectives.

Cable Yarding

Tree
without
Root

Tree
with
Root

Boulder
less than
10,000

Boulder
more
than

10,000

Yarding Distance 1 — Orientation of objects within 30 yards of the
final restoration placement

Yarding Distance 2 — Yarding and orientation of objects between
30 to 50 yards of the final restoration placement

Yarding Distance 3 — Yarding and orientation of objects between
50 to 100 yards of the final restoration placement

Yarding Distance 4 — Yarding and orientation of objects between
100 to 200 yards of the final restoration placement

Yarding Distance 5 — Yarding and orientation of objects between
200 to 300 yards of the final restoration placement

Yarding Distance 6 — Yarding and orientation of objects beyond
300 yards of the final restoration placement




ON-CALL LABOR RATE

Please provide a fee schedule for laborer billing rates for miscellaneous tasks performed outside of mobilization,
tree falling and tipping, and cable yarding. Please include equipment operator billing rates in this schedule if
applicable.

List of Laborer Positions Hourly Billing Rate

Certification

By signing and submitting this form you are agreeing to honor the completed rate schedule as this company’s
competitive bid for a period of up to 180 days from the date this form was prepared.

Printed Name and Title Signature



Tree Pulling and Yarding Equipment List
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CONSTRUCTION SERVICES AGREEMENT

BETWEEN:

THE CONFEDERATED TRIBES AND BANDS OF THE YAKAMA NATION
on behalf of its program or department
P.O. Box 151/ 401 Fort Road
Toppenish, WA 98948
General Phone: (509) 865-5121
Program Phone:
(HEREAFTER “YAKAMA NATION”)

AND

[CONTRACTOR NAME]
Address Line 1
Address Line 1

Phone:
(HEREAFTER “CONTRACTOR”)

This Construction Services Agreement (‘“Agreement”) is executed by and between Contractor and
Yakama Nation, a federally recognized sovereign Nation pursuant to the Treaty with the Yakamas
of 1855 (12 Stat. 951). Contractor and Yakama Nation may be collectively referred to herein as
the “Parties,” and each may be referred to as a “Party.”

1. TERM

The effective term of this Agreement shall be from , through December 31, 2023,
absent a valid termination action in accordance with the express terms of this Agreement.

2. PERFORMANCE

Contractor agrees to perform the services set forth in the attached scope of work, Exhibit “A”
(collectively, the “Services”), which is incorporated by reference in this Agreement.

3. COMPENSATION

A. Maximum Compensation. The total compensation amount approved by Yakama Nation
for this Agreement is limited to, and shall not exceed €3 ); which amount shall
include any and all compensation for the Services as described herein and set forth in detail in
the budget attached as Exhibit “B”. If Exhibit “B” describes separate and specific maximum
compensation amounts for services and expenses, then at the end of the term of this Agreement,
any remaining balance in the amount allocated for expenses may be used by Yakama Nation, at

Construction Services Agreement
Page 1 of 33
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its sole discretion, to cover fees for authorized services, so long as the total compensation
amount set forth above is not exceeded.

B. Invoicing, Progress Reports and Payment of Compensation. Yakama Nation shall
compensate Contractor according to the billing rate(s) and/or fee schedule(s) set forth in Exhibit
“C” in an amount not to exceed that stated above. Contractor shall submit monthly invoices and
appropriate supporting documentation to Yakama Nation, including a progress report that
provides of brief summary of daily activities associated with services performed and completed by
Contractor. Unless the Parties agree in writing to different terms, invoice periods shall begin on
the first day of each month and end on the last day of each month. Invoices shall be submitted by
Contractor to Yakama Nation’s designated staff contact within fifteen (15) days after the end of the
month in which the services were provided and/or expenses were incurred. Contractor waives the
right to receive full payment on invoices submitted more than sixty (60) days following the end
of the proper invoice period. If a question or concern arises regarding an item on an invoice,
Yakama Nation shall notify Contractor of the question or concern. Within five (5) business days
following such notification, Contractor shall take action to sufficiently explain or correct the
item, or Contractor shall be deemed to have waived their right to demand payment for the item.

C. Availability of Funds. Notwithstanding any other provisions of this Agreement,
Contractor understands and agrees that compensation for services and expenses under the terms
of this Agreement shall be contingent upon the availability of funds (a) placed to the credit of
Yakama Nation in the Treasury of the United States, (b) appropriated by Congress, or (c) from
local funds maintained in the name of Yakama Nation.

D. Federal & Grant Funds. Contractor understands and agrees that agreements and
contracts funded by federal funds or other grant funds may be subject to certain legal
requirements. These may include, but are not limited to, those requirements set forth in the
United States Office of Budget Management’s Uniform Guidance, 2 C.F.R. Part 200, and/or the
terms of an applicable source grant. Contractor agrees to comply with and utilize funds in
accordance with all applicable laws, regulations, and guidelines, and with any applicable grant or
contract terms, and further understands and agrees that the use of such funds may be subject to
audit by the grantor agency. Contractor shall reimburse Yakama Nation for any costs of
Contractor that are disallowed by a grantor.

4. PROPERTY DEVELOPED BY CONTRACTOR

Contractor agrees that it will retain no interest in the information, data, proposals, papers,
copyrights, patents, or any other material or property developed, discovered, invented, and/or
accumulated by Contractor in connection with the performance of this Agreement. Subject to
applicable law, Contractor shall turn over such information, data, proposals, papers, copyrights,
patents, discoveries, inventions, and other material or property to Yakama Nation upon the
expiration or termination of this Agreement or upon request.

S. PUBLICATION OF INFORMATION

Construction Services Agreement
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The dissemination or publication of documents, information material or other property developed
or generated by Contractor during the course of this Agreement shall require the written approval
of Yakama Nation.

6. RECORDS

A Access. Subject to applicable law, Yakama Nation will provide Contractor with
reasonable access to its personnel, facilities, and records necessary to the performance of this
Agreement.

B. Maintenance & Retention of Records; Financial Management for Accounting and Audits.
Contractor shall maintain and retain auditable records during the term of this Agreement and for
a period of at least three (3) years following the expiration or termination of this Agreement.
Contractor shall maintain its records to comply with the Audit Act of 1984, P.L. 98-502 (31
U.S.C. § 7501 et. seq., as amended) and the Office of Management and Budget’s Uniform
Guidance requirements set forth at, 2 C.F.R. part 200, Subpart F, as amended. Contractor shall
adhere to a systematic accounting method that assures timely and appropriate resolution of audit
findings and recommendations in compliance with the Uniform Guidance. Subject to applicable
law, Contractor agrees that Yakama Nation, the grantor agency (if applicable), the Comptroller
General of the United States, or any of their duly authorized representatives, shall have timely
access to Contractor’s records which are pertinent to the subject matter of this Agreement and
the performance of obligations contained herein, for the purpose of conducting an audit and/or
examination, and/or creating excerpts and/or transcriptions.

1. INDEPENDENT CONTRACTORS

Contractor shall employ, at it’s own expense, all personnel and equipment reasonably necessary
to perform the Services called for by this Agreement. Such personnel shall not be considered
Yakama Nation employees. Contractor shall be responsible to ensure that all personnel engaged
in performing Services are fully qualified to undertake the work in accordance with applicable
tribal, federal, state, and local laws. Contractor shall at all times in performance of this
Agreement operate as, and have the status of, an independent contractor, and will not be an agent
or employee of Yakama Nation; nor will Contractor or its personnel be entitled to any employee
benefits provided by Yakama Nation. The Parties are not engaged in a joint venture or
partnership. Neither party can represent or bind the other. Unless otherwise expressly agreed,
Contractor shall be solely responsible to secure and pay for any necessary or appropriate permits,
fees, licenses, inspections, or other prerequisites necessary for proper performance of the
Services called for by this Agreement.

8. SUBCONTRACTING

A. Contractor shall not be permitted to hire a subcontractor to perform the Services called
for by this Agreement without express prior written consent. Any unauthorized attempt by
Contractor to subcontract for such Services shall be null and void, and Contractor shall be
responsible for all expenses, fees, and costs associated with any such unauthorized subcontract.

Construction Services Agreement
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B. An award of this Agreement based on a bid or proposal naming specific subcontractors
and identifying the portions of the work to be performed by the subcontractors shall constitute
prior written consent to the hiring of the named subcontractor(s). Subcontractor selection and
subcontractor employment shall be subject to applicable TERO and Indian Preference
requirements described above. Contractor shall be responsible to ensure their subcontractors are
in compliance with Yakama Nation TERO and Indian Preference requirements.

9. ASSIGNMENT OF INTEREST

Contractor shall not assign its interest in this Agreement, or any part thereof, including its right
to receive payment for services performed, to another party. Any attempt by Contractor to
assign any obligations, rights, or fees under this Agreement will be null and void, and Contractor
shall be responsible for all expenses, fees, and or costs associated with any unauthorized
assignment.

10. INDEMNIFICATION

Contractor shall, at its sole expense, hold harmless, indemnify, and defend Yakama Nation and
its officers, agents, employees, and assigns against any and all losses, costs, damages, expenses
or other liabilities whatsoever, including reasonable attorney’s fees and expenses, that arise out
of or are connected with, directly or indirectly, Contractor’s actions or omissions, or Contractor’s
agents’ acts or omissions related to this Agreement, including, but not limited to, accidents or
injuries to persons or property.

11. SITE INVESTIGATION AND CONDITIONS AFFECTING THE WORK

A. Contractor acknowledges that it has taken steps reasonably necessary to ascertain the
nature and location of the work, and that it has investigated and satisfied itself as to the general
and local conditions which can affect the work or its cost, including but not limited to:

(1) Conditions bearing upon transportation, disposal, handling, and storage of materials;
(2) The availability of labor, water, electric power, and roads;

(3) Uncertainties of weather, river stages, tides, or similar physical conditions at the site;
(4) The conformation and conditions of the ground; and

(5) The character of equipment and facilities needed preliminary to and during work
performance.

Contractor also acknowledges that it has satisfied itself as to the character, quality, and quantity
of surface and subsurface materials or obstacles to be encountered insofar as this information is
reasonably ascertainable from an inspection of the site, including all exploratory work done by
Yakama Nation and information available to the public from local government agencies, as well
as from the drawings and specifications made a part of this Agreement. Any failure of
Contractor to take the actions described and acknowledged in this paragraph will not relieve
Contractor from responsibility for properly estimating the difficulty and cost of successfully
performing the work, or for proceeding to successfully perform the work without additional
expense to Yakama Nation.

Construction Services Agreement
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B. Yakama Nation assumes no responsibility for any conclusions or interpretations made by
Contractor based on the information made available by Yakama Nation. Nor does Yakama
Nation assume responsibility for any understanding reached or representation made concerning
conditions that can affect the work by any of its officers or agents before the execution of this
Agreement, unless that understanding or representation is expressly stated in this Agreement.

12. PHYSICAL DATA

Data and information furnished or referred to below or in the attached exhibits is for Contractor’s
information. Yakama Nation shall not be responsible for any interpretation of or conclusion
drawn from the data or information made available to Contractor. Further, Yakama Nation
specifically does not warrant construction methodology that may be included in such documents.

@) The indications of physical conditions on any drawings or specifications that have
been provided are the result of general inspection of the site. Please see the attached
exhibits.

(b) n/a
13. SCHEDULE FOR CONSTRUCTION

A. Construction Schedule. Unless the construction schedule is specifically addressed
elsewhere in this Agreement, Contractor shall, within five (5) days after the work commences on
the Agreement or another period of time determined by Yakama Nation, prepare and submit to
Yakama Nation three (3) copies of a practicable schedule showing the order in which Contractor
proposes to perform the work, and the dates on which Contractor contemplates starting and
completing the several salient features of the work (including acquiring materials, plant, and
equipment). The schedule shall be in the form of a progress chart of suitable scale to indicate
appropriately the percentage of work scheduled for completion each week during the Agreement
period. If Contractor fails to submit a schedule within the time prescribed, Yakama Nation may
withhold approval of progress payments until Contractor submits the required schedule. Should
Contractor fall behind its schedule, a revised schedule shall be forwarded with the next
Contractor’s request for progress payment. Additional schedules shall be furnished to Yakama
Nation as soon as practicable if so requested.

B. Rate of Progress. With any and each partial payment request, Contractor shall submit a
copy of the last submitted schedule annotated to indicate actual progress made to date. If at any
time, in the opinion of Yakama Nation, Contractor has fallen behind the schedule to an extent
which would jeopardize timely completion, Contractor shall take the steps necessary to improve
its progress, including those that may be required, to enable timely completion without additional
cost to Yakama Nation. Such steps may include, but are not limited to, increasing the number of
shifts, the amount of overtime, days of work per week, and/or the amount of construction plant
being utilized. Contractor shall submit any supplementary schedules Yakama Nation deems
necessary to demonstrate how the rate of progress necessary for timely completion will be
regained.

Construction Services Agreement
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C. Breach. Failure of Contractor to comply with the requirements of this section shall be
considered a material breach and grounds for a determination by Yakama Nation that Contractor
is not prosecuting the work with sufficient diligence to ensure completion within the time
specified in the Agreement. Upon making this determination, Yakama Nation may terminate
Contractor’s right to proceed with the work, or any separable part of it, in accordance with the
default terms of this Agreement.

14. DIFFERING SITE CONDITIONS

Contractor shall promptly, and before the conditions are disturbed, give a written notice to
Yakama Nation of (1) subsurface or latent physical conditions at the site which differ materially
from those indicated in this Agreement, or (2) unknown physical conditions at the site, of an
unusual nature, which differ materially from those ordinarily encountered and generally
recognized as inherent to the type of work provided for in the Agreement. Unless specifically
identified in the Agreement, discoveries of archaeological or historical remains such as graves,
fossils, skeletal materials and artifacts protected by the Archaeological Resources Protection Act
(36 CFR 1214) are considered type 2 conditions.

15. LAYOUT OF WORK

Contractor shall lay out its work from Yakama Nation established base lines and bench marks
indicated on the drawings or any other manner furnished by Yakama Nation. Contractor shall be
responsible for all measurements in connection with the layout. Contractor shall furnish, at its
own expense, all stakes, templates, platforms, equipment, tools, materials, and labor required to
lay out any part of the work. Contractor shall be responsible for the execution of the work to the
lines and grades that may be established or indicated by Yakama Nation. Contractor shall also
be responsible for maintaining and preserving all stakes and other marks established by Yakama
Nation until authorized to remove them. If such marks are destroyed by Contractor or through
its negligence before their removal is authorized, Yakama Nation may replace them and deduct
the expense of the replacement from any amounts due or to become due to Contractor.

16. SPECIFICATIONS, DRAWINGS AND MATERIAL SUBMITTALS

A. Omissions from any drawings and specifications that have been provided, or the
misdescription of details of work which are manifestly necessary to carry out the intent of the
drawings and specifications, or which are customarily performed, shall not relieve Contractor
from performing such omitted or misdescribed details of the work. Work shall be performed as
if fully and correctly set forth and described in the drawings and specifications.

B. Contractor shall check all drawings furnished by Yakama Nation prior to starting work
and shall promptly notify Yakama Nation of any discrepancies. Figures marked on drawings
shall in general be followed in preference to scale measurements. Large-scale drawings shall in
general govern small-scale drawings. Contractor shall compare all drawings and verify the
figures before laying out the work, and will be responsible for any errors which might have been
avoided thereby.

Construction Services Agreement
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17. MATERIAL & WORKMANSHIP

A. Materials. All equipment, material, and articles incorporated into the work covered by
this Agreement shall be new and of the most suitable grade for the purpose intended, unless
otherwise specifically provided in this Agreement. Use of recycled materials for the
manufacture of such products is encouraged. Equipment, material, or articles specified by trade
name, make, or catalog number, shall be provided. Equivalent items are not acceptable unless
specifically authorized in the specification.

B. Professional Work. All work under this Agreement shall be performed in a professional,
thorough, skillful, and safe manner, and shall be consistent with relevant professional standards.
Yakama Nation may require, in writing, that Contractor remove from the work any employee
Yakama Nation deems incompetent, unsafe, or otherwise objectionable.

C. Legally Compliant Work. In performing its obligations under this Agreement, Contractor
shall comply with all applicable tribal, federal, state and local laws, regulations, guidelines and
policies in performance of services under this Agreement. Such laws may include, but are not
limited to, the Davis Bacon Act and related federal labor law requirements associated with
federally funded construction projects. Contractor represents that it has reviewed, and is familiar
with, all laws relevant to the performance of services under this Agreement.

18. SUPERINTENDENCE BY THE CONTRACTOR

At all times during performance of this Agreement, and until the work is completed and
accepted, Contractor shall directly superintend the work or assign and have on the worksite a
competent superintendent who is satisfactory to Yakama Nation and has authority to act for
Contractor.

19. PERMITS AND RESPONSIBILITIES

Unless otherwise provided in this Agreement, Contractor shall, without additional expense to
Yakama Nation, be responsible for obtaining any and all necessary licenses and permits, and for
complying with any tribal, federal, state, and municipal laws, codes, and regulations applicable
to the performance of the work. Contractor shall also be responsible for all damages to persons
or property that occur as a result of Contractor’s fault or negligence, and shall take proper safety
and health precautions to protect the work, the workers, the public, and the property of Yakama
Nation and others. Contractor shall also be responsible for all materials delivered and work
performed until completion and acceptance of the entire work, except for any completed unit of
work which may have been accepted under this Agreement.

20. OTHER CONTRACTS

Construction Services Agreement
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Yakama Nation may undertake or award other contracts for additional work, or may utilize in-
house construction forces, at or near the site of the work. Contractor shall fully cooperate with
such other contractors and Yakama Nation employees, and carefully adapt scheduling and
performance of the work under this Agreement to accommodate simultaneous performance,
heeding any direction that may be provided by Yakama Nation. Contractor shall not commit or
permit any act which will interfere with the performance of work by any other contractors or by
Yakama Nation employees.

21. USE AND POSSESSION PRIOR TO COMPLETION

Yakama Nation shall have the right to take possession of or use any completed or partially
completed part of the work call for by this Agreement. Before taking possession of or using any
work, Yakama Nation shall furnish Contractor a list of items of work remaining to be performed
or corrected on those portions of the work that Yakama Nation intends to take possession of or
use. However, failure of Yakama Nation to list any item of work shall not relieve Contractor of
responsibility for complying with the terms of this Agreement. Yakama Nation’s possession or
use shall not be deemed an acceptance of any work under this Agreement.

22. CLEANING UP

A. Contractor shall at all times keep the work area, including storage areas, free from
accumulations of waste materials. Before completing the work, Contractor shall remove from
the work and premises any rubbish, tools, scaffolding, equipment, and materials that are not the
property of the owner of the underlying real property. Upon completing the work, Contractor
shall leave the work area in a clean, neat, and orderly condition satisfactory to Yakama Nation.

B. Unless specifically set forth in the Agreement, Contractor shall not burn any material on
site, on the right-of-way or on the access roads to the sites. All material and debris shall be
hauled to an appropriate disposal site.

23. ROAD MAINTENANCE

Contractor shall maintain all roads used by it, and upon completion of the job shall leave them in
as good a condition as when first used. A road-grading machine (not a bulldozer) shall be used
for maintenance and final grading. In no event shall Contractor interfere with the property
owner’s use of roads existing prior to Contractor’s entry.

24.  STOP WORK ORDER

A. Yakama Nation may order Contractor to suspend all or any part of the work call for by
this Agreement for the period of time that Yakama Nation determines appropriate for the
convenience of Yakama Nation.

B. Contractor shall immediately comply with Yakama Nation’s order and take all reasonable
steps to minimize the incurring of costs allocable to the work covered by the order.
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25. PROTECTION OF EXISTING VEGETATION, STRUCTURES, AND
IMPROVEMENTS

A Contractor shall preserve and protect all structures, equipment, utilities, other
improvements, and vegetation (such as trees, shrubs, and grass) on or adjacent to the work site,
which are not to be removed and which do not unreasonably interfere with the work required
under this Agreement. Contractor shall only remove trees when specifically authorized to do so,
and shall avoid damaging vegetation that will remain in place. If any limbs or branches of trees
are broken during performance of this Agreement, or by the careless operation of equipment, or
by workers, Contractor shall trim those limbs or branches with a clean cut and paint the cut with
a tree-pruning compound as directed by Yakama Nation’s representative.

B. If Contractor fails or refuses to repair the damage promptly, Yakama Nation may have
the necessary work performed and charge the cost to Contractor.

26. INSURANCE

A. The following minimum kinds and amounts of insurance are applicable in the
performance of the work under this Agreement. Contractor shall (subject to applicable law)
maintain such insurance, naming Yakama Nation as an additional insured:

1) Workers’ compensation and employer’s liability. Contractor is required to
comply with applicable Federal and State workers compensation and occupational
disease statutes. Employer’s liability coverage of at least $100,000 shall be required.

2) General liability. Contractor shall provide general liability insurance of at least
$1,000,000 per occurrence/$2,000,000 aggregate. Any policy aggregate limits which
apply, shall be modified to apply to each location and project. The policy shall name
Yakama Nation, its officials, officers, employees and agents, as insureds with respect to
Contractor's performance of services.

3) Automobile liability. Contractor shall provide automobile liability insurance
covering the operation of all automobiles used in the performance of this Agreement.
Policies shall provide limits of at least $1,000,000 per accident and include coverage for
all owned, non-owned and hired automobiles. Contractor’s policy shall be primary to
any insurance of Yakama Nation.

4) Environmental impairment liability. Contractor shall provide environmental
impairment liability insurance of at least $1,000,000 per occurrence. Such insurance will
include coverage for the clean up, removal, storage, disposal, transportation and/or use of
pollutants. The insurance policy shall name Yakama Nation, its officials, officers,
employees and agents as insured. Contractor’s policy shall be primary to any insurance
of Yakama Nation.
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B. Contractor may, with the approval of Yakama Nation, maintain a self-insurance program;
provided that, with respect to workers’ compensation, Contractor is qualified pursuant to
statutory authority.

C. Before commencing work under this Agreement, Contractor shall provide to Yakama
Nation certificates of insurance from the insurance company stating the insurance required has
been obtained and is in force. The certificate(s) shall identify Contractor and the contract(s) for
which coverage is provided, and shall contain a statement that the insurer will give notice of
cancellation or any material change to Yakama Nation at least thirty (30) days before the
effective date. In addition, Contractor shall provide certificates as the policies are renewed
throughout the period of this Agreement. If Contractor’s insurance does not cover the
subcontractors involved in the work, Contractor shall provide certificates stating that the required
insurance has been obtained by the subcontractors.

27. INSPECTION - SERVICES AND CONSTRUCTION

A. Yakama Nation may inspect the work called for by this Agreement at any time and place.
Where possible and practicable, Yakama Nation will perform inspections in a manner that will
not unduly delay the work.

B. If any of the services do not, in Yakama Nation’s sole reasonable opinion, conform with
the requirements of this Agreement, or with applicable laws, regulations or governmental
policies, then Yakama Nation may require the Contractor to perform the services again in
conformity at no cost to Yakama Nation. When the defects in services cannot be corrected by re-
performance, Yakama Nation may deduct from the Agreement payments an amount which
reflects the reduced value of the services performed. Further, and without limiting any other
remedies that Yakama Nation may have under this contract or at law, Yakama Nation may, at its
sole discretion, withhold up to 10% of the total contract amount as a retainage where: (i) the total
amount of this contract is $250,000 or more, or (ii) Yakama Nation in its sole discretion is
concerned that satisfactory progress is not being made, or (iii) Yakama Nation is reasonably
concerned that Consultant’s work is not being performed in conformance with this Agreement.
At its discretion, Yakama Nation may, as applicable, hold such retainer either until the entire
project is substantially completed by Contractor or until Yakama Nation’s concerns about
Contractor’s performance have been resolved.

C. Neither inspection, lack of inspection, acceptance, nor payment shall relieve the
Contractor of any of its obligations under this Agreement. Yakama Nation’s actions to exercise
its rights under this Agreement, or to support the completion of the project consistent with the
terms of this Agreement, shall not relieve the Contractor of any of its obligations under this
Agreement. Contractor’s duty to re-perform non-conforming work is intended to survive the
expiration of this Agreement’s term, and shall apply even where non-conformance is discovered
following its expiration.

D. If Contractor does not promptly replace or correct rejected work, Yakama Nation may
(without limiting any other legal or equitable remedies available to it) (1) by contract or
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otherwise, replace or correct the work and charge the cost to Contractor, and may (2) terminate
this Agreement for default.

E. Unless otherwise specified in the Agreement, acceptance by Yakama Nation will be in
writing and shall be made as promptly as practicable after completion and inspection of all work
called by this Agreement or that portion of the work Yakama Nation determines can be accepted
separately. Acceptance shall be final and conclusive except for latent defects, fraud, gross
mistakes amounting to fraud, non-compliance with applicable law, or Yakama Nation’s rights
under any warranty or guarantee.

28.  WARRANTY - CONSTRUCTION

A. In addition to any other warranties in this Agreement, Contractor warrants, except as
provided in paragraph (H)(1) of this clause, that work performed by it and/or its subcontractors
under this Agreement conforms to applicable law and to the contract requirements, and is free of
any defect in equipment, material, or design furnished, or workmanship performed by Contractor
or any subcontractor or supplier at any tier.

B. This warranty shall continue for a period of three (3) years from the date of final
acceptance of the work. If Yakama Nation takes possession of any part of the work before final
acceptance, this warranty shall continue for a period of three (3) years from the date Yakama
Nation takes possession.

C. Contractor shall remedy at Contractor’s expense any failure to conform, or any defect. In
addition, Contractor shall remedy at Contractor’s expense any damage to Yakama Nation-owned
or controlled real or personal property, when that damage is the result of:

1) Contractor’s failure to conform to applicable law or contract requirements; or

(2)  Any defect of equipment, material, workmanship, or design furnished by
Contractor.

D. Contractor shall restore any work damaged in fulfilling the terms and conditions of this
clause. Contractor’s warranty with respect to work repaired or replaced will run for three (3)
years from the date of repair or replacement.

E. Yakama Nation shall notify Contractor, in writing, within a reasonable time after the
discovery of any failure, defect, or damage.

F. If Contractor fails to remedy any failure, defect, or damage within a reasonable time after
receipt of notice, Yakama Nation shall have the right to replace, repair, or otherwise remedy the
failure, defect, or damage at Contractor’s expense.

G. With respect to all warranties, express or implied, from subcontractors, manufacturers, or
suppliers for work performed and materials furnished under this Agreement, Contractor shall:
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1) Obtain all warranties that would be given in normal commercial practice;

2 Require all warranties to be executed, in writing, for the benefit of Yakama
Nation, if directed by Yakama Nation; and

(€)) Enforce all warranties for the benefit of Yakama Nation, if directed by Yakama
Nation.

H. Unless a defect is caused by the negligence of Contractor or subcontractor or supplier at
any tier, Contractor shall not be liable for the repair of any defects of material or design
furnished by Yakama Nation nor for the repair of any damage that results from any defect in
Yakama Nation-furnished material or design.

1) This warranty shall not limit Yakama Nation’s rights under the Inspection and
Acceptance clause of this Agreement with respect to latent defects, gross mistakes, or
fraud.

29. TAXES

The compensation for Services performed under this Agreement shall include all applicable
Tribal, Federal, State, and local taxes and duties. Depending on the location and nature of the
Services provided, when applicable, Yakama Nation shall provide Contractor a single use Tax
Exemption Certificate.

30. TERMINATION

A. Notice. Yakama Nation may terminate all or any part of this Agreement, at any time, with
or without cause, upon written notice to Contractor. Upon receipt or the termination notice,
Contractor shall promptly stop work on the terminated portion of the Agreement. Contractor
obligations shall be consistent with those set forth above in the Stop Work Order clause of this
Agreement.

B. Breach. In the event of termination for breach or violation of the terms and provisions of
this Agreement, Yakama Nation, to the extent permitted by applicable law, shall be entitled to
enforce its rights under this Agreement, and recover its court costs and reasonable attorney’s
fees, as determined by the court. The foregoing shall not in any way limit or restrict any right or
remedy at law or equity which would otherwise be available to Yakama Nation, including, but
not limited to, the right to contract with other qualified persons to complete the performance of
services identified in or called for by this Agreement.

C. Termination By Tribal Council Executive Committee. Notwithstanding anything herein
to the contrary, Contractor understands and agrees that the Yakama Nation Tribal Council
Executive Committee may immediately terminate this Agreement by written notice.
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D Effect of Complete Termination. Upon the complete termination of this Agreement, the
liability of the Parties for the further performance of this Agreement shall cease, but the Parties
shall not be relieved of the duty to perform their obligations up to the date of termination.

E. Effect of Partial Termination. The compensation amount shall be revised as a result of a
partial termination under this section. On fixed-price contracts the revised amount shall not
exceed the pre-termination contract price plus reasonable termination expenses. On cost-
reimbursement contracts the revised amount shall not exceed the total of allowable and allocable
costs of performance prior to termination plus termination expenses plus an adjustment of the fee
on the terminated portion of the Agreement. No payment will be made for anticipated profits on
the terminated portion, or consequential damages, of this Agreement. Contractor shall submit a
settlement proposal within thirty (30) days of the notice of termination.

31. FORCE MAJEURE

This Agreement is subject to force majeure, and is contingent on strikes, accidents, acts of God,
weather conditions, fire regulations, the actions of any government, including funding and/or
budgetary decisions, and other circumstances which are beyond the control of the parties. If the
terms and conditions of this Agreement are unable to be performed as a result of any cause of
force majeure, then this Agreement shall be void, without penalty to any party for such non-
performance.

32. NOTICE
Notice to Contractor shall consist of a letter, delivered postage prepaid, addressed to:
[Contractor’s Legal Agent’s Name]
[Contractor Name]

[Address No. 1]
[Address No. 2]

Notice to Yakama Nation shall consist of a letter, delivered postage prepaid, addressed to:

Gerald Lewis, Chairman
Yakama Tribal Council
PO Box 151/ 401 Fort Road
Toppenish, WA 98948

With courtesy copies to Yakama Nation’s Designated Representative detailed below, and the
Lead Attorney of Yakama Nation’s Office of Legal Counsel at P.O. Box 151, Toppenish, WA
98948.

Either party may from time to time change its designated address for notice, or designated
contact(s) for notice, by giving the other party reasonable notice of such change.

33. SUPERVISION OF CONTRACTOR/DESIGNATED REPRESENTATIVE
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Contractor shall act under the supervision of the following Designated Representative of Yakama
Nation in performing services under this Agreement:

Name: Chris Butler, Habitat Biologist
Address: 2 Johnson Lane, Winthrop, WA, 98862
Phone: (509) 449-8215

Email: butlerc@yakamafish-nsn.gov

The Designated Representative is designated for project management purposes only, and does
not have authority to authorize any changes, modifications or addendums to this Agreement, nor
does the Designated Representative have signing authority on behalf of Yakama Nation.
Yakama Nation shall provide Contractor reasonable notice if there is a change in the Designated
Representative.

34. COMPLIANCE PROVISIONS

A. Discrimination. Contractor shall not discriminate against any employee or applicant for
employment because of handicap, race, age, religion, or sex. Contractor will take affirmative
steps to ensure that applicants are employed, and that employees are treated fairly during
employment, without regard to their handicap, race, age, religion, or sex.

B. Indian Preference. Notwithstanding the above, Contractor shall, for all work performed
on or near the Yakama Reservation pursuant to this Agreement, and consistent with Section
703(i) of the 1964 Civil Rights Act, give preference in employment (including any authorized
subcontracts) to equally qualified Indians regardless of their handicap, age, religion or sex. To
the extent feasible and consistent with the efficient performance of this Agreement, Contractor
shall provide employment and training opportunities to Indians that are not fully qualified to
perform under this Agreement, regardless of their handicap, age, religion or sex. Further,
Contractor shall comply with any and all applicable Indian preference laws and requirements
established by Yakama Nation, including those set forth in the Yakama Nation Tribal
Employment Rights Ordinance (“TERO”), as amended (Yakama Revised Law & Order Codes,
Title 71).

35. JURISDICTION & VENUE

The validity, interpretation, and performance of this Agreement, and any and all written
instruments, agreements, specifications and other writings of whatever nature which relate to or
are part of this Agreement, shall be governed by and construed in accordance with the laws of
Yakama Nation. Both Parties understand and agree that this Agreement establishes a consensual
business relationship between the Parties for purposes of Yakama Tribal Court jurisdiction.
Venue of any court action filed to enforce or interpret the provisions of this Agreement shall be
exclusively in Yakama Nation Tribal Court(s). In the event of litigation to enforce the provisions
of this Agreement, the prevailing party shall be entitled to reasonable legal fees and expenses in
addition to any other relief allowed.
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36. DISPUTE RESOLUTION

A. Meet and Confer Meeting. In the event that a dispute arises between the Parties over the
performance, interpretation, or enforcement of this Agreement, the Parties in the first instance
shall attempt in good faith to resolve the dispute informally by mutual Agreement in a face-to-
face meet and confer meeting. All offers, promises, conduct and statements, whether oral or
written, made in the course of the meet and confer meeting by any of the Parties, their agents,
employees, experts and attorneys shall be considered confidential, privileged and inadmissible
for any purpose, including impeachment, in any other proceeding involving the Parties, provided
that evidence that is otherwise admissible or discoverable shall not be rendered inadmissible or
non-discoverable as a result of its use in the meet and confer meeting.

B. By Tribal Council Chairman. If the Parties are unable to resolve the dispute during the
meet and confer meeting, the aggrieved party shall submit the matter, in writing, to the Chairman
of the Yakama Nation Tribal Council. A copy of the aggrieved party's submission shall be
served upon the other party in accordance with the notice provisions of this Agreement. The
Chairman shall promptly convene a meeting of the Parties, which shall be held in Toppenish,
Washington, to resolve the matter. The decision of the Chairman shall be final and binding upon
both Parties. Provided, however, that nothing shall operate to limit or prohibit Yakama Nation
from otherwise enforcing its rights under this Agreement. In the event that the Chairman has a
conflict of interest that would prevent her/him from hearing the dispute, s/he may, at her/his sole
discretion, either decline to hear the dispute, or appoint an alternate Tribal Leader or Elder to
serve in his/her place.

C. Nothing in this section shall operate to prohibit Yakama Nation from enforcing its rights
under this Agreement in a court of appropriate jurisdiction. Yakama Nation may at its own
election seek recovery of monetary damages from Contractor’s breach of any terms in this
Agreement.

37. GENERAL TERMS

A. Headings. Headings are provided for convenience and do not affect the meaning of the
provisions to which they are affixed.

B. Severability. If any term of this Agreement is to any extent illegal, otherwise invalid, or
incapable of being enforced, such term shall be excluded to the extent of such invalidity or
unenforceability; all other terms hereof shall remain in full force and effect; and, to the extent
permitted and possible, the invalid or unenforceable term shall be deemed replaced by a term that
is valid and enforceable and that comes closest to expressing the intention of such invalid or
unenforceable term.

C. Changes to the Agreement. No change, amendment, modification, or addendum to this
Agreement shall be valid unless it is in writing and executed by authorized representatives of
both Parties.
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D. Additional Services. Except as otherwise provided in this Agreement, no payment for
additional services shall be made unless such services and the price therefore have been
requested and authorized in advance in writing by Yakama Nation.

E. Survival. The requirements of Section 4 (Property Developed by Contractor), Section 6
(Maintenance & Retention of Records; Financial Management for Accounting & Audits),
Section 10 (Indemnification), Section 28 (Warranty-Construction) and Section 36 (Dispute
Resolution) of this Agreement shall survive termination of this Agreement.

F. No General Waiver. Any waiver or failure of the Parties to enforce or insist upon any
term in this Agreement does not constitute a general waiver or relinquishment of that term.

G. No Construction Against Drafter. Each party has participated in negotiating and drafting
this Agreement. If any ambiguity or question of intent or interpretation arises, this Agreement is
to be construed as if the Parties had drafted it jointly, as opposed to being construed against one
party because it was responsible for drafting one or more provisions.

H. Execution. This Agreement may be executed in counterparts, electronically, or by
facsimile.

38. ENTIRE AGREEMENT

This Agreement incorporates all the agreements, covenants and understandings between the
Parties. No agreement or understanding, verbal or otherwise, of the Parties regarding their
responsibilities under this Agreement shall be valid or enforceable unless embodied in this
Agreement.

The following Exhibits are incorporated by reference into this Agreement:
- Exhibit “A” — Project Overview and Scope of Work
- Exhibit “B” — Budget
- Exhibit “C” — Payment
- Exhibit “D” — Funding Agency Provisions

39. SOVEREIGN IMMUNITY

Notwithstanding any other terms or provisions of this Agreement, Contractor understands and
agrees that Yakama Nation, by entering into this Agreement, does not waive its sovereign
immunity from suit, nor does it waive, alter, or otherwise diminish its rights, privileges, remedies
or services guaranteed by the Treaty with the Yakamas of 1855 (12 Stat. 951).

40. SPECIAL PROVISIONS
In addition to the forgoing terms and conditions, the following requirements are agreed to and

shall apply to this Agreement:
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A. Funds for compensation of Contractor for the Services rendered to the Yakama Nation
under this Agreement are provided by various state and federal funding agencies. The
Yakama Nation’s obligation under this Agreement to reimburse the Contractor is
conditioned upon these necessary funds being made available to the Yakama Nation.
Failure of the applicable state and federal funding agencies to provide such funding within
the effective term shall, at the Yakama Nation’s option, void this Agreement and
Contractor shall have no cause of action against the Yakama Nation.

B. Contractor certifies and warrants that, to the best of Contractor’s knowledge and belief,
Contractor and his or her principals: (i) are not presently debarred, suspended, proposed
for debarment, declared ineligible, or voluntarily excluded from covered transactions by
any state or federal department or agency; (ii) have not within the three-year period
preceding the effective date of this Agreement had a criminal conviction or civil judgment
rendered against them for commission of fraud in connection with obtaining, attempting to
obtain, or performing a public (federal, state or local government) contract, including
violation of federal or state antitrust statutes or commission of embezzlement, theft,
forgery, bribery, falsification or destruction of records, making false statements, or
receiving stolen property; (iii) are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity (federal, state, or local) with commission of any
of the offenses set forth above in this certification; and (iv) have not had one or more public
contracts (federal, state, or local) terminated for cause or default within the three-year
period preceding the effective date of this Agreement.

If Contractor is authorized under this Agreement to hire any subcontractors, Contractor
shall ensure that their contracts include requirements that are substantively the same as
provided for in this Section 40.B.

C. During the performance of this Agreement, Contractor agrees to comply with all applicable
federal and state nondiscrimination laws and policies.

If Contractor is authorized under this Agreement to hire any subcontractors, Contractor
shall ensure that their contracts include requirements that are substantively the same as
provided for in this Section 40.C.

D. Constructed Habitat Element Performance Requirements. Owner and Contractor agree that
it is critical for this salmon habitat restoration project to be constructed in a manner that
meets the intended biological performance criteria for which the project was designed so
that the project can be useful in its intended purpose as an improvement to specific salmon
habitat conditions. Final Stamped Engineer’s Plan Sets for all salmon habitat restoration
projects will contain all of the adequate and relevant construction level detail to ensure
each constructed habitat feature will meet the intended biological performance
criteria. Types of constructed habitat features that need to meet intended biological
performance criteria include, without limitation: habitat log placements, large wood
structures, excavated pools, customized channel bed forms, side channel inlets, side
channel outlets, regraded floodplain surfaces, fabric encapsulated soil lifts, rock/boulder
cover features, constructed wetlands, and/or similar biologically or geomporphically
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important features that are specifically identified to improve specific salmon habitat
conditions. Minor fit in the field modifications of any constructed habitat feature as
directed by the Owner and/or Project Engineer to further enhance biological performance
based on site conditions during construction are allowed. However, the Contractor shall
not cause any constructed habitat features to significantly deviate from the Final Stamped
Engineer’s Plan Set without previous direct authorization and approval from the
Owner. The Yakama Nation may, at its sole discretion, withhold payment from the
Contractor consistent with Section 27.B of this Agreement if it has a reasonable concern
that constructed habitat features are being completed in a manner that materially deviates
from the Final Stamped Engineer’s Plan Set. In addition to mandatory weekly check-ins
during construction actions, Contractor may request, or Owner may at its discretion require,
additional check-in meetings directly prior to the construction of a particular project habitat
feature, to ensure that the biological performance criteria for such feature is clearly and
consistently understood by Contractor, Owner, and any other involved contractors or
subcontractors.

E. Project Access Routes and Construction Project Boundary Performance Requirements.
Owner and Contractor agree and understand that salmon habitat restoration projects are
taking place near critical and sensitive habitat areas, and on properties owned by third
parties that have graciously agreed to allow restoration actions to occur. Adherence by the
Contractor to the specific Access Route and Construction Project Boundary details
contained within Final Stamped Engineer’s Plan Sets are critical to ensuring landowner
property rights are protected and unanticipated impacts to critical and sensitive habitat
areas do not occur. Minor deviations in Access Routes and Construction Project
Boundaries may be allowed if approved in advance by the Owner based on unexpected site
conditions during construction. However, Yakama Nation may, at its sole discretion,
withhold payment from the Contractor consistent with Section 27.B of this Agreement if
the Access Route and Construction Project Boundary specifications of the Final Stamped
Engineer’s Plan Sets are not otherwise strictly followed. If any such deviations result in
damage to landowner property and/or critical and sensitive habitat areas, Contractor
understands it will have indemnification obligations consistent with the indemnification
terms of this Agreement.

IN WITNESS WHEREOF, we set our hands and seals:

[Signature page(s) to follow.]
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CONFEDERATED TRIBES & BANDS OF THE YAKAMA NATION:

By: Date:

Name: Gerald Lewis (or authorized designee)
Title: Yakama Nation Tribal Council Chairman

CONTRACTOR NAME:
EIN #

By: Date:

Name:
Title:
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EXHIBIT A

Project Overview and Scope of Work

1. Background

Yakama Nation Fisheries (Owner) is constructing multiple salmon habitat restoration projects
along tributaries in the Upper Columbia Basin under the guidance of the 2007 Upper Columbia
Salmon and Steelhead Recovery Plan. From time to time the Yakama Nation requires low impact
tree tipping and pulling of trees, snags, and rootwads within the floodplain environment to improve
streamside aquatic habitat conditions. This contract will furnish both expertise and equipment for
ground-based cable pulling of large trees up to 2,000 feet away from streamsides in remote
locations to achieve site specific salmon habitat restoration goals. All work will be completed
under the direction and supervision of Yakama Nation Fisheries staff and/or the project Engineer
that produced the Final Stamped Engineer’s Plan Set for each project site. No deviations from the
Project Planset will be allowed without prior approval from the Owner’s Designated
Representative(s).

Exhibit B provides the contract Budget which is referenced to the work tasks described in this
Scope of Work. Exhibit C provides a payment schedule and payment reporting requirements.

2. Location(s)

Wenatchee, Entiat, and Methow Subbasins:
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3. Scope of Work: On an on-call basis the Contractor will perform the following tasks under the
direction of Yakama Nation Fisheries staff:

1. Consultation — As requested by Yakama Nation Fisheries staff the Contractor will attend
virtual and in-person project meetings and field visits to assist in the development of
detailed habitat restoration plans and cost estimates for specific habitat restoration
projects. The Contractor will provide expert knowledge and identify methods to
accomplish tree pulling activities, including identifying and marking specific trees for
placement in desired areas of the project area to meet habitat restoration objectives. The
Contractor will work with the project Engineer and Yakama Nation Fisheries staff to
produce adequate project proposal documentation to acquire environmental permits. The
Contractor will also work with Yakama Nation Fisheries staff to produce project specific
work orders that detail tree tipping and pulling activities that will be completed by the
Contractor during implementation phases of the project.

2. Mobilization — Once a work order is created and approved by Yakama Nation Fisheries
staff the Contractor will mobilize all necessary equipment to complete the work order
tasks identified. Mobilization will include all of the effort to provide and transport all
heavy equipment, labor, and materials to and from a specific project area in order to
complete a tree pulling work order. Normally a set fee mobilization charge will be billed
one time per work order by the Contractor, unless multiple work orders are completed
under a single mobilization due to proximity of project sites, or a specific project site
requires multiple equipment mobilizations to complete a work order. Mobilization
charges will be discussed and approved by Yakama Nation Fisheries staff prior to the
Contractor implementing any mobilization work or on-site tree pulling activities.

3. Tree Pulling — The Contractor will provide and utilize all the necessary ground-based
cable equipment and labor for tipping and pulling live trees, snags, boulders, and habitat
logs within pre-identified project areas to accomplish desired log and boulder placement
locations, angles, and elevations within specific stream environments. The costs and
timing of specific tree pulling activities will be scoped in project specific work orders
approved by Yakama Nation Fisheries staff prior to mobilization to the project site. Tree
Pulling activities will adhere to the following:

o Contractor shall only pull trees specified by the Project Manager or
Engineer as identified or approved by stamped Engineer’s designs,
detailed project maps, field flagging, or in field paint.

o Ground-based Equipment shall be able to tip and pull trees from a distance
of up to 2,000 feet from the stream bank.

o Contractor should have ground-based equipment capable of tipping and
pulling live trees up to 60” DBH with 100 foot high crowns and 20 foot
diameter root wads.

o Trees and snags shall be tipped or felled in a manner to achieve maximum
length with an attached root wad with a size of greater than two times the
DBH.
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If targeted trees for tipping are determined unsafe during implementation,
an alternate tree substitute may be identified at no additional cost. Such
replacement trees must be approved by Yakama Nation Fisheries staff
prior to being tipped.

Each tree identified for tipping or trees for guide lines will receive as
minimal pruning and limbing as possible,

Bucking of logs may be necessary prior to tipping a tree; bucked log
lengths shall be left in the longest length possible,

Trees used for tail holds shall not be damaged in any manner,

If and when line attached falling is used tree climbers shall attach lines to
trees from equipment that allows equipment to assist climbers in
directional falling.

Tree tipping and pulling methods will avoid any damage to roads,
archeological sites, power lines, buildings, and other sensitive
infrastructure.

Final resting spots for each tree will be approved by Yakama Nation
Fisheries staff and/or the project Engineer.

When specifically requested a portion of a specific trees roots will remain
attached to the bow! of the tree and in the ground for anchoring purposes,

Trees that are tipped but damaged beyond their ability to meet the intent of
restoration objectives will not be counted for payment. Unacceptable
damage may include loss of root wad mass to less than 2 times DBH,
broken or split tree boles that compromise structural integrity, or more
than 70% circumference of a cambium layer exposed.

Mechanized equipment may not enter stream channels in order to pull
over streamside trees unless pre-identified and authorized prior to project
mobilization.

Contractor will take precautions to avoid soil and adjacent vegetation
disturbances during tree pulling. In cases where a tipped tree has roots
partially buried or hinged into the ground, the Contractor will extract the
downed tree in order to loosen it before attempting to yard the piece any
required distances. The contractor may rock or lift the tree to free the
roots, or may cut the roots to extract the tree from the ground. Extraction
methods should strive to preserve the entire length of the tree and retain a
minimum attached root wad size of two times the DBH.
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4. Contractor Obligations

The Contractor shall furnish all supervision, labor, equipment and tools necessary to complete the
Scope of Work. The contractor will be responsible for all damages to merchantable timber, ground
vegetation, environmentally sensitive areas, trails, roads, and other built infrastructure caused by
contracted activities if such damages are not pre-approved as part of the Final Stamped Engineer’s
Plan Set.

5. Consistent Satisfactory Progress

Consistent satisfactory progress in this project will be required. Satisfactory progress will be
measured by both the quality and quantity of work. If for any reason no work is performed, the
Contractor may be given a notice of contract cancellation. Consistent satisfactory progress will
also be determined by the Contractor’s demonstrated ability to perform all work tasks described
in Exhibit E. If it appears that the Contractor is unable to complete the project tasks within the
permitting work window, the Contractor may be given a notice of contract cancellation. The
Owner’s Designated Representative(s) and the Professional Engineer(s) will monitor progress
closely.

6. Fish Removal

In-water construction activities may require fish removal of all isolated in-water work sites. Fish
removal will be conducted in a timely manner by the Owner’s Designated Representatives and the
time taken to implement proper fish removal protocols will be considered incidental to the
Contractor’s work tasks.

7. Fire Suppression

The Contractor will be familiar with and prepared for the requirements associated with IFPL
Levels 11 & I11 and the restrictions associated with those. The contractor may seek to acquire IFPL
shut down waivers to allow work to continue on schedule. Exemptions typically require the
Contractor to supply a fire prevention plan to the U.S. Forest Service and/or the Washington State
Department of Natural Resources. Fire prevention plans must list accurate and feasible
preventative measures, equipment availability, and communications capabilities the Contractor
will employ to operate under an IFPL waiver. Any IFPL waivers and associated fire prevention
plans obtained by the Contractor must be provided to the Owner’s Designated Representative(s).

The Yakama Nation reserves the right to instruct the Contractor to adhere to any governing IFPL
shut down requirements at its sole discretion regardless of the status of any other waivers obtained
by the Contractor. Costs associated with obtaining or adhering to the terms of any IFPL shut
down waivers will considered incidental to the Contractor’s work tasks.

8. Road Signage

The Contractor will observe all road signage regulations required in each project location. Road
signage and traffic control requirements will be dictated by Chelan County, Okanogan County,
local municipalities, and/or the United States Forest Service, depending on location. r
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9. Utilities Location

The Contractor will locate all utilities prior to any excavation.

10. Communication with Landowners

The Contractor expressly agrees that the Contractor’s staff and personnel will not communicate
with project area landowner(s) in any manner, whether it be in regard to the project or otherwise,
without express permission from, or the presence of the Owner’s Designated Representative.

11. Exclusivity

During the term of this Agreement, including time taken for mobilization and demobilization of
construction equipment, Contractor shall not conduct any work on the property designated in this
Agreement unless so directed by the Designated Representative. Contractor shall require in all
contracts with subcontractors that subcontractors not conduct any work on the property designated
in this Agreement unless so directed by the Designated Representative. Any additional work
conducted on the property designated in this Agreement by Contractor without the express consent
of the Designated Representative shall constitute a material breach of this Agreement, thereby
relieving the Yakama Nation from all payment obligations to the Contractor.
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EXHIBIT B

Budget
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EXHIBIT C

Payment

1. Payment Schedule

[

Progress: The Contractor shall submit a separate bill for each major project task element
after the work has been completed, reviewed and accepted by Yakama Nation’s
Designated Representative. The Contractor is encouraged to invoice monthly when
payment is necessary.

Percentage: The Contractor shall invoice monthly and will be allowed to submit a bill
for percentage of work completed after the work has been reviewed and accepted by
Yakama Nation’s Designated Representative.

Actual Work Completed: The Contractor shall invoice monthly and will be allowed to
submit a bill for actual work completed.

Invoices must include appropriate supporting documentation, which may include, but is
not limited to, detailed expense receipts, Davis Bacon compliance, and a brief summary
of activities associated with the Work performed by Contractor. Sample invoice, expense,
and travel forms are attached/available upon request for Contractor’s review and
convenience.

Alternative Schedule: The Contractor shall invoice and be allowed to submit a bill as
follow:

2. Tax Exempt Certificate

Due to the location and nature of the Services being provided by Contractor:

[_] The Contractor has not been given a Tax Exemption Certificate

<] The Contractor has been given a single use Tax Exemption Certificate. Due to the
nature of this Agreement, as set forth below, the Contractor should be allowed to use the
tax-exempt certificate that is included with this document.

o Fisheries Management Through Salmon Habitat Restoration
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SAMPLE BILLING FORMS FOR CONSULTANT/CONTRACTOR

Invoice #:
Pages attached:

FY19 BILLING FORM FOR CONSULTANT/CONTRACTOR

DATE:
COMSULTANT: EIM:
CONTRACT:
PROJECT #:
ADDRESS: PO #: {wa provide you a PO #)
VENDOR #: our finance systam |D#
FOR BILLING PERIOD: ((+]
Tatal Time hrs (rate par hr)
See pg 2 DESCRIPTION OF SERVICES PROVIDED
Total Expenses £0.00

See pg 3 ITEMIZED EXPENSES

Pleasa attach detailad receipts to biling

Expanses should be listed on page 3.

Expenseas such as telafax, copies, telephona may

be reimbursed at actual cost (subject to limits in approved budget).
Authornzed travel expanses subjact to Federmal Travel Regulations & Yakama Policies

Total Mikage milas x & (&/mi.) $0.00

See pg 4 TRAVEL/MILEAGE

Pleasa show pumposa of travel, odometer rmadings, total miles.
and travel time spent traveling. Provide expenses such as lodging
and aifara to page three

TOTAL AMOUNT OF BILLING §0.00

Signature date
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SAMPLE BILLING FORMS FOR CONSULTANT/CONTRACTOR

page 2
DESCRIPTION OF SERVICES PROVIDED

DATE DESCRIFTION OF SERVICES PROVIDED hrs

TOTAL HOURS
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SAMPLE BILLING FORMS FOR CONSULTANT/CONTRACTOR

Expenses

page 3

Data

Descrption

Cost

TOTAL

Thiz page shouid list the detail of expenses for requested reimbursement.
Fleaze attach onginal defaiisd receipts. Reimbursement for sxpenzes
are limited fo approved budget amownfs.
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EXHIBIT D

Funding Agency Provisions

The following provisions may be applicable to this Agreement pursuant to funding agreements
between the Yakama Nation and state or federal agencies. If the Applicability box next to a
provision is checked with an “X,” then Contractor shall comply with that provision and the terms

therein.

Source Provision Applicability
BPA D.01. Contractor shall comply with applicable federal labor and
Cooperative wage laws, including without limitation the Davis Bacon
Agreement Act (40 U.S.C. 8 3141-3148), the Copeland Anti-Kickback

Act (40 U.S.C. § 3145), the Contract Work Hours and
Safety Standards Act (40 U.S.C. § 3701-3708), and the
Byrd Anti-Lobbying Act (31 U.S.C. § 1352).
If Contractor is authorized under this Agreement to hire
any subcontractors, Contractor shall ensure that their
contracts include compliance requirements that are
substantively the same as provided for in this Section
D.0L.
BPA D.02. Contractor shall comply with all applicable federal
Cooperative environmental laws including, but not limited to: the
Agreement Comprehensive Environmental Response, Compensation,

and Liability Act; the Resource Conservation and
Recovery Act; the Toxic Substances Control Act; the
Hazardous Materials Transportation Act; the Clean Water
Act; the Clean Air Act; the National Environmental Policy
Act; the Endangered Species Act; and the National
Historic Preservation Act.

Contractor shall indemnify and hold the Bonneville Power
Administration harmless, and shall be solely responsible
for any cost (including but not limited to penalties, fees,
assessments, damages, remediation costs, attorney’s fees,
etc.) and for performing any corrective actions (including
but not limited to response actions and actions required in
administrative penalties or orders), arising from any act or
omission of Contractor or Contractor’s agents, employees,
officers, or officials that is in violation of the
aforementioned environmental laws.
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If Contractor is authorized under this Agreement to hire
any subcontractors, Contractor shall ensure that their
contracts include compliance requirements that are
substantively the same as provided for in this Section
D.02.

Washington
DNR License

D.03.

Contractor shall indemnify (to their proportional share)
and hold the state of Washington (“State’’) harmless from
claims, losses, expenses, fees, or other liabilities associated
with any property damage, bodily injury, personal injury,
or death which was caused by the negligent acts or
omissions of Contractor or its officers or employees in
performing work associated with this Agreement.
Contractor’s obligation to indemnify State from any
judgment, decree, or arbitration award shall extend only to
the percentage of negligence of Contractor and its officers
or employees in contribution to such judgment, decree, or
award. This indemnification requirement shall survive the
expiration or termination of the Agreement.

If Contractor is authorized under this Agreement to hire
any subcontractors, Contractor shall ensure that their
contracts include indemnification requirements that are
substantively the same as provided for in this Section
D.03.

Washington
DNR License

D.04.

Contractor shall name the Washington Department of
Natural Resources (“DNR”), including its officials,
officers, employees, and agents as an additional insured
(by way of endorsement) on its insurance policies. Such
insurance policies must include the same coverage as
provided for in Section 26.A of this Agreement.
Contractor’s policy shall be primary to any insurance of
DNR. Before commencing work under this Agreement,
Contractor shall provide the Yakama Nation with
certificates of insurance from Contractor’s insurance
company which are consistent with Section 26.C of this
Agreement and state that the insurance required has been
obtained and is in force.

If Contractor is authorized under this Agreement to hire
any subcontractors, Contractor shall ensure that their
contracts include insurance requirements that are
substantively the same as provided for in this Section
D.04.
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Washington
DNR License

D.05.

“Hazardous Substance” means any substance that now or
in the future becomes regulated or defined under any
federal, state, or local statute, ordinance, rule, regulation,
or other law relating to human health, environmental
protection, contamination, pollution, or cleanup.

Contractor shall not undertake, or allow others to
undertake by Contractor’s permission, acquiescence, or
failure to act, activities that result in a release of threatened
release of Hazardous Substances on lands owned by the
state of Washington (“State”). Contractor shall
immediately notify State if the Contractor become aware
of any release or threatened release of Hazardous
Substance on the Property. If a Contractor’s act or
omission results in a release of Hazardous Substances, then
Contractor, at its sole expense, shall promptly take all
actions necessary or advisable to clean up, contain, and
remove the Hazardous Substances in accordance with
applicable laws.

If Contractor is authorized under this Agreement to hire
any subcontractors, Contractor shall ensure that their
contracts include compliance requirements that are
substantively the same as provided for in this Section
D.05.

Washington
DNR License

D.06.

Contractor shall comply with all applicable state of
Washington workers’ compensation statutes and
regulations. If Contractor is authorized under this
Agreement to hire any subcontractors, Contractor shall
ensure that their contracts include compliance
requirements that are substantively the same as provided
for in this Section D.06.

WDFW
Temporary/
Commercial
Use Permit or
Right of Entry

D.12.

Contractor shall obtain a “Temporary/Commercial Use
Permit or Right of Entry” from the Washington
Department of Fish and Wildlife (“WDFW?) prior to
entering lands owned by the state of Washington to
perform the Services. Contractor shall comply with all
requirements of the “Temporary/Commercial Use Permit
or Right of Entry,” including but not limited to the
following insurance requirements:

Permittee agrees to buy and maintain liability insurance
that is acceptable to WDFW and is sufficient to insure
Permittee and WDFW against liability for bodily injury
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and property damage arising from all use of the premises
under this Agreement, including, but not limited to, use of
vehicles and equipment. Minimum amounts of insurance
shall be one million dollars ($1,000,000) for injury to any
one person and one million dollars ($1,000,000) property
damage for any one occurrence. All policies shall name
Permittee and “THE WASHINGTON DEPARTMENT OF
FISH AND WILDLIFE” as insureds and carry a ten-day
notification-of-cancellation clause. Permittee is aware
that they can be held responsible for any fire caused as a
result of their activities, including, but not limited to, the
expense to fight that fire as well as cost of restoration, and
should plan their insurance accordingly.
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